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CONFIDENTIAL

1  IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

   BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

2

McNEIL-PPC,INC.               )

3                               )

     Opposer,                 )

4                               )

  against                     ) Opp. No. 91184978

5                               )

WALGREEN CO.,                 )

6                               )

     Applicant.               )

7

8           **C O N F I D E N T I A L**

9

10           The deposition of ROBERT TOMPKINS,

11 called for examination, taken before KIMBERLY

12 WINKLER CHRISTOPHER, CSR No. 084-002752, a

13 Certified Shorthand Reporter of the State of

14 Illinois, at 104 Wilmot Road, Second Floor,

15 Deerfield, Illinois, on the 28th day of March,

16 A.D. 2011, at 9:16 a.m.

17

18

19

20

21

22

23

24
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1      PRESENT:
2           FROSS ZELNICK LEHRMAN & ZISSU, P.C.

          866 United Nations Plaza
3           New York, New York 10017

          BY:  MS. LAURA POPP-ROSENBERG
4           212-813-5943

          lpopp-rosenberg@frosszelnick.com
5                     Appeared on behalf of the

                    Opposer;
6
7           LEYDIG, VOIT & MAYER, LTD.

          Two Prudential Plaza
8           Suite 4900

          180 North Stetson Avenue
9           Chicago, Illinois 60601-6731

          BY:  MS. MICHELLE L. CALKINS
10                MR. MARK J. LISS

          312-616-5600
11           mliss@leydig.com
12                     and
13           WALGREEN CO.

          104 Wilmot Road
14           MS #1425

          Deerfield, Illinois 60015
15           BY:  MR. FRANCIS C. KOWALIK

          847-315-4640
16           francis.kowalik@walgreens.com

                    Appeared on behalf of the
17                     Applicant.
18
19
20
21
22
23
24
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CONFIDENTIAL

1         MR. LISS:  Would you swear in the witness for

2    us, please.

3                        (Witness sworn.)

4                     ROBERT TOMPKINS,

5    called as a witness herein, having been first duly

6    sworn, was examined and testified as follows:

7                    DIRECT EXAMINATION

8    BY MR. LISS:

9         Q.   Please state your name, please, sir.

10         A.   Robert Tompkins.

11         Q.   And can you spell your last name.

12         A.   T-o-m-p-k-i-n-s.

13         Q.   And are you employed, Mr. Tompkins?

14         A.   Yes.

15         Q.   And where are you employed?

16         A.   Walgreen Company.

17         Q.   And how long have you been employed at

18    Walgreen Company?

19         A.   About 22 years.

20         Q.   And what is your current position at

21    Walgreen?

22         A.   Divisional vice president and general

23    merchandise manager of health and wellness.

24         Q.   And can you just generally describe the
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1    business activity of Walgreen?

2         A.   Walgreen Co. is a company with

3    approximately 8,000 drugstores in 50 states.

4    We're in the business of selling prescription

5    drugs and also self-service goods.

6         Q.   And self-service goods would be what?

7         A.   That would include anything from food

8    products to seasonal items, like holiday decor,

9    over-the-counter drugs, and beauty products.

10         Q.   Okay.  And when you say over-the-counter

11    drugs, again, just generally what are you

12    referring to?

13         A.   Those would be items that don't require

14    a prescription on categories such as cough and

15    cold relief, allergy relief, vitamins, pain

16    relief, and others.

17         Q.   And your responsibility includes

18    over-the-counter drugs?

19         A.   Yes, it does.

20         Q.   And how long has that been the case?

21         A.   I've been the general merchandise

22    manager for two and a half years.

23         Q.   And prior to that?

24         A.   I was divisional merchandise manager for
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1    OTC 1.

2         Q.   What is OTC 1?

3         A.   OTC 1 is the division that has

4    categories including cough and cold, allergy,

5    pain, sleep, GI, eye/ear was the main categories.

6         Q.   And how long within the Walgreen Company

7    have you worked in the over-the-counter category?

8         A.   I've been involved with the

9    over-the-counter category for approximately ten

10    years.

11         Q.   And when you say you're involved with

12    the over-the-counter category, what specifically

13    does that mean in that category?

14         A.   In my role as general merchandise

15    manager, we're responsible for the procurement and

16    marketing of merchandising of over-the-counter

17    drugs.

18         Q.   And prior to your current position, what

19    was your involvement specifically with the

20    over-the-counter area?

21         A.   Sure.  As a divisional merchandise

22    manager of OTC 1, I was responsible for the

23    category management team that oversaw the

24    categories I mentioned before, including
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1    procurement of merchandising.

2         MR. LISS:  I'm going to have this marked as

3    Exhibit 2 because we actually have a different

4    Exhibit 1.

5                        (Exhibit No. 2 marked as

6                         requested.)

7    BY MR. LISS:

8         Q.   I'm going to hand you what was marked as

9    Exhibit 2 and indicate that's a document entitled

10    "Notice of Testimony Deposition."

11              It's your understanding that you're here

12    today pursuant to this notice?

13         A.   Yes.

14         Q.   And reading it, it says your title here

15    is divisional merchandise manager.

16              Do you see that?

17         A.   I do.

18         Q.   And we've learned that's not correct

19    anymore?

20         A.   No, it's not.

21         Q.   And your current title is?

22         A.   General merchandise manager and

23    divisional vice president.

24         Q.   And previously you were the divisional
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1    merchandise manager?

2         A.   That's correct.

3         Q.   Okay.  You can put that aside, if you

4    would.

5              You mentioned that Walgreen has

6    approximately 8,000 stores; is that correct?

7         A.   Yes.

8         Q.   And are they all located in the United

9    States?

10         A.   They are except for Puerto Rico.  We

11    have stores there as well.

12         Q.   And does Walgreens track how many

13    customers typically visit the 8,000 or so Walgreen

14    stores?

15         A.   Yes, we do.

16         Q.   And approximately do you do it -- do you

17    have a number on a daily basis?

18         A.   It's several million.

19         Q.   And I assume Walgreens tracks its

20    revenue realized from sales of goods from these

21    stores?

22         A.   Yes, we do.

23         Q.   And do you know annualized approximately

24    what the 2010 sales revenue for Walgreens was?
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1         A.   Approximately 70 billion.

2         Q.   I assume Walgreens has other drugstore

3    competitors?

4         A.   Yes, we do.

5         Q.   And how does Walgreen rank in the

6    drugstore business in the United States?

7         A.   We're No. 1.

8         Q.   Now, you talked a little bit earlier

9    about there was a mix of products; prescription

10    drugs, over-the-counter drugs, and other products.

11              Is there a typical mix in the Walgreens

12    store?

13         A.   I would say approximately 65 percent of

14    our sales are prescription; and the balance of 35

15    percent is done on the front end, which are those

16    beauty, consumable, and OTC categories I

17    mentioned.

18         Q.   And in the products carried in a

19    Walgreen store, are any of them what I'll call

20    private label products?

21         A.   Yes.

22         Q.   And so the record is clear, what is a

23    private label?  What's your understanding?

24         A.   Generally a private label or private
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1    brand product is considered to be managed by the

2    retailer as opposed to an outside supplier.

3         Q.   So a private label would be sold under a

4    retailer's control brand?

5         A.   Yes.  Oftentimes it will have the

6    retailer name on the product or be a name that the

7    retailer owns.

8         Q.   And does Walgreens sell private label

9    over-the-counter drugs?

10         A.   Yes, we do.

11         Q.   And it also sells name brand drugs; is

12    that correct?

13         A.   That's correct.

14         Q.   Have you ever heard the name brand

15    Zyrtec?

16         A.   Yes, I have.

17         Q.   And what to your knowledge is Zyrtec?

18         A.   Zyrtec is an allergy product,

19    over-the-counter medication.

20         Q.   And is that sold by Walgreens?

21         A.   Yes, it is.

22         Q.   And do you know who manufactures Zyrtec

23    and sells it to Walgreens?

24         A.   Yes.  J&J, Johnson & Johnson.

Page 9

VERITEXT REPORTING COMPANY
212-279-9424 www.veritext.com 212-490-3430



CONFIDENTIAL

1         Q.   And then Walgreen would resell the

2    Zyrtec product to retail customers; is that right?

3         A.   That's right.

4         Q.   And what is the active ingredient to

5    your knowledge in Zyrtec?

6         A.   Cetirizine.

7         Q.   Why don't you spell that if you can.  We

8    have a package, if that would help.

9         A.   Yeah.  Just to make sure I get it a

10    hundred percent right, that would help.  Thank

11    you.

12              It's C-e-t-i-r-i-z-i-n-e.

13         Q.   And has Zyrtec always been an

14    over-the-counter product for Walgreens?

15         A.   No, it has not.

16         Q.   And prior to Zyrtec being over the

17    counter, did Walgreens sell Zyrtec branded

18    products?

19         A.   We did as a prescription product, yes.

20         Q.   And did there come a time when Walgreens

21    started to sell Zyrtec over the counter?

22         A.   Yes.  Approximately January of 2008 it

23    went from prescription to over the counter.

24         Q.   Do you know why that happened?
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1         A.   Oftentimes an Rx OTC switch can be due

2    to patent expiration or other factors.

3         Q.   Does Walgreen sell cetirizine based

4    products over the counter?

5         A.   Yes, we do.

6         Q.   And how long has Walgreen done that?

7         A.   Since January of 2008 we've had

8    cetirizine over the counter.

9         Q.   And how do you brand the

10    over-the-counter cetirizine offered by Walgreens

11    under your own label?

12         A.   It's called Wal-Zyr.

13         Q.   And how do you spell Wal-Zyr?

14         A.   W-a-l-dash-Z-y-r.

15         Q.   And why did Walgreens decide to

16    introduce the Wal-Zyr product?

17         A.   We often will introduce a house brand or

18    private brand equivalent to a national brand item

19    in over-the-counter drugs.

20         Q.   And were you involved in the decision to

21    offer cetirizine as a private label under the name

22    Wal-Zyr?

23         A.   Yes, I was.

24         Q.   And what was your involvement?
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1         A.   At the time I was the divisional

2    merchandise manager so I was working with the

3    category manager and general merchandise manager

4    at the time to bring the product to market.

5         Q.   And how did you happen to come upon the

6    name Wal-Zyr?

7         A.   Wal-Zyr was one of a couple names that

8    we considered.  We have our Wal prefix on a lot of

9    our over-the-counter drugs, which connotates the

10    Walgreen brand.  And we felt that it was a name

11    that conveyed what the product was to the customer

12    in offering a value proposition tied into the

13    Walgreen heritage.

14         Q.   And when you say that you have a Wal

15    prefix program, what do you mean by that?

16         A.   We have several over-the-counter drugs

17    that start with the W-a-l.

18         Q.   And where does the W-a-l come from?

19         A.   It's from the Walgreens name.  It

20    connotates Walgreen as a retailer.

21         Q.   And when you say Wal-Zyr communicated

22    the message that you wanted, what message were you

23    trying to communicate?

24         A.   That the product is national brand
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1    equivalent.  It offers really a value proposition

2    to the customer.  It really conveys the

3    equivalency, but also conveys the unique

4    availability of the product at Walgreens.

5         Q.   And the national brand equivalent in

6    this case, Zyrtec?

7         A.   Yes.

8         Q.   And the Wal-Zyr product, is that

9    manufactured by Walgreens?

10         A.   No, it's not.

11         Q.   And who manufactures the product?

12         A.   Currently I believe it's Perrigo.  I

13    also believe that L&K has been a producer of the

14    Wal-Zyr product.

15         Q.   And who is Perrigo?

16         A.   Perrigo is a large private brand

17    manufacturer.

18         Q.   And L&K?

19         A.   They're also a large private brand

20    manufacturer.

21         Q.   And is the Wal-Zyr product viewed as the

22    equivalent to the Zyrtec product?

23         A.   Yes, it is.

24         Q.   And they have the same active
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1    ingredient?

2         A.   Yes, they do.

3         Q.   Does Walgreens take any measures to make

4    sure that its Wal-Zyr product is of good quality?

5         A.   Absolutely.  You know, No. 1, we'll

6    oftentimes visit the manufacturers of these

7    products.  Number 2, in the case of Wal-Zyr and

8    several of our products, we'll do independent lab

9    testing by a company called Bureau Veritas, which

10    is a reputable outside laboratory to ensure the

11    quality of the product.

12         Q.   Is the independent lab testing Walgreens

13    does -- is it required by the FDA?

14         A.   No, it is not.

15         MR. LISS:  This would be Exhibit 3.

16                        (Exhibit No. 3 marked as

17                         requested.)

18         MR. LISS:  And before we talk about Exhibit

19    3, I think the procedure that we've utilized is

20    we'll mark the whole deposition confidential for

21    now; and then we'll go through and designate.  So

22    we don't have to keep interrupting, we'll

23    designate specifically confidential portions

24    later.
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1    BY MR. LISS:

2         Q.   Take a minute and look at Exhibit 3.

3              Can you tell us what that is?

4         A.   This is a summary of the independent lab

5    testing that we did on our Wal-Zyr product.

6         Q.   Okay.  And what is Wal-Zyr being tested

7    against, if you will?

8         A.   Zyrtec Allergy 24-hour 10 milligram

9    tablets.

10         Q.   And what Wal-Zyr product was being

11    tested?

12         A.   Wal-Zyr 24-hour allergy tablets 10

13    milligram.

14         Q.   And under the "Executive Summary," can

15    you just -- what does the executive summary mean?

16         A.   The executive summary really gives you

17    ratings from acceptable, marginal to unacceptable.

18    In this case the composition and labeling of the

19    product are marked as acceptable versus the Zyrtec

20    product.

21         Q.   Then after the heading "Executive

22    Summary," you see some sentences there.  Why don't

23    you read those sentences.

24         A.   Sure.  The summary states that "The two
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1    products compared favorably in all areas tested.

2    The product is in compliance with the Code of

3    Federal Regulations (CFR) content requirements as

4    detailed in the protocol."  Then, "For general

5    inquiries, please contact Bureau Veritas."

6         Q.   What is your understanding of those

7    first two sentences?

8         A.   That the product is of acceptable

9    quality.

10         Q.   And is Exhibit 3 a business record of

11    Walgreens?

12         A.   Yes, it is.

13         Q.   And I take it, then, you indicated in

14    2008, January of 2008, that you launched the

15    Wal-Zyr product; is that correct?

16         A.   That's correct.

17         Q.   And that would be across the United

18    States?

19         A.   Yes.

20         Q.   I assume the store number changes

21    somewhat from time to time?

22         A.   Yes, it does.  We've been growing our

23    stores over time.

24         MR. LISS:  Can we have this as Exhibit 4.
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1                        (Exhibit No. 4 marked as

2                         requested.)

3         MR. LISS:  And, Counsel, we apparently only

4    have one of those boxes, but we'll get you color

5    pictures of the boxes.

6         MR. POPP-ROSENBERG:  Okay.  Thank you.

7    BY MR. LISS:

8         Q.   What is Exhibit 4?

9         A.   This is a product sample of Walgreens

10    Wal-Zyr 45 count tablet.

11         Q.   Is this an example of a product

12    currently offered by Walgreens?

13         A.   Yes, it is.

14         Q.   And does Walgreens have packaging

15    guidelines for its over-the-counter drug products?

16         A.   Yes, we do.

17         Q.   And to your knowledge does this Exhibit

18    4 meet those guidelines?

19         A.   Yes, this does follow our style guide.

20         Q.   And I notice there's some language on

21    the box that says in the upper right-hand corner

22    "Compare to Zyrtec active ingredient."

23              What does that mean?

24         A.   That communicates to the customer that
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1    the active ingredient is the same as is in Zyrtec.

2         Q.   And then it also says, "All Day Allergy"

3    under the "Wal-Zyr."

4              Do you see that?

5         A.   Yes, I do.

6         Q.   And why is that on there?

7         A.   That communicates to the customer that

8    it's a 24-hour relief product.

9         Q.   And underneath that it says "Indoor &

10    Outdoor Allergies."

11              Do you see that?

12         A.   Yes, I do.

13         Q.   And why is that there?

14         A.   The active ingredient is indicated for

15    both indoor and outdoor allergy relief.

16         Q.   And why does Walgreens put all this

17    information on the packaging?

18         A.   To make it clear to the customer what

19    the product does, what it's indicated for.

20         Q.   Do you think in your marketing

21    experience that's important to the customer?

22         A.   Yes, I do.

23         Q.   And there's additional information.  It

24    says, "24 Hour Relief of:"
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1              Do you see that?

2         A.   Yes, I do.

3         Q.   And what are the categories that gives

4    you relief?

5         A.   It says, "24 Hour Relief of:  Runny

6    Nose.  Itchy, Watery Eyes.  Sneezing," and, "Itchy

7    Throat or Nose."

8         Q.   And why is that information there?

9         A.   To clearly communicate to the customer

10    all of the symptom relief that the product

11    provides.

12         Q.   And do you believe that's important to

13    the customer?

14         A.   Yes, I do.

15         Q.   And there's a clock on there.

16         A.   Yes.

17         Q.   And why is the clock there?

18         A.   To more visually communicate the 24-hour

19    duration of the product.

20         Q.   Is the duration of the product a factor

21    the customer would be interested in making a

22    purchase?

23         A.   Absolutely.

24         Q.   There's other information on the package

Page 19

VERITEXT REPORTING COMPANY
212-279-9424 www.veritext.com 212-490-3430



CONFIDENTIAL

1    such as the generic name of the ingredient; is

2    that right?

3         A.   Yes.

4         Q.   And that's cetirizine?

5         A.   That's right.

6         Q.   And it's also labeled as an

7    antihistamine; is that correct?

8         A.   Yes, it is.

9         Q.   And does the packaging contain

10    directions for taking the products?

11         A.   Yes, it does.

12         Q.   Who designed the packaging shown on

13    Exhibit 4?

14         A.   Well, many parts of the back panel, of

15    course, the "Drug Facts" labeling, which are

16    mandated by the monograph and FDA.  The front also

17    has elements that are mandated by the packaging

18    monograph.  Other elements of the product follow

19    the Walgreens style guide.

20         Q.   And were you personally involved in

21    creation of the packaging?

22         A.   Yes, I was.

23         Q.   Why were the particular colors chosen?

24         A.   So in the case of green, that
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1    communicates allergy relief.  It also communicates

2    the brand equivalency to Zyrtec, and it also

3    provides ease of shop in the aisle as folks

4    generally tend to look for colors within

5    categories and this helps them shop.

6         Q.   When you say the green helps the

7    customer understand the Zyrtec equivalent, what do

8    you mean by that?

9         A.   Well, generally what we see is customers

10    look for color blocks as they go into the aisle.

11    So we know that that green color helps the

12    customer find the product that they're looking

13    for.  Green is also a common color used within the

14    allergy category.

15         MR. LISS:  We'll mark this Exhibit 5, please.

16                        (Exhibit No. 5 marked as

17                         requested.)

18    BY MR. LISS:

19         Q.   Going back to Exhibit 4, is that

20    particular box and quantity the only Wal-Zyr

21    product sold in Walgreens?

22         A.   No, it's not.

23         Q.   And what is Exhibit 5, then, that the

24    reporter has just put in front of you?
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1         A.   Exhibit 5 is a list of cetirizine

2    containing over-the-counter products sold at

3    Walgreens, including both the Walgreen brand and

4    the national brand Zyrtec.

5         Q.   Okay.  I don't want you to go through

6    all of them; but just to help understand it, what

7    is the very first item shown on Exhibit 5, which

8    has the number -- well, starting, what does the

9    number 538052 indicate?

10         A.   Sure.  The first row indicates our

11    Walgreen item code.  That's what we use for

12    inventory management in tracking.  The second row

13    has what I believe is the item UPC code or

14    universal product code.  And then the next column

15    is the item description.

16         Q.   And so then it says "Wal-Zyr."  It says

17    "1MG."  What does that mean?

18         A.   1 milligram.  That's the amount of

19    liquid in the package.

20         Q.   And "Cetirizne Syrp," what does that

21    mean?

22         A.   That's the syrup and then grape flavor,

23    4 ounce.

24         Q.   And then just randomly going down to
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1    your number 517157.  What are we looking there at?

2         A.   That would be the Wal-Zyr 24-hour 10

3    milligram tablet 30-count.

4         Q.   And how does that, if at all, differ

5    from 531266, the third item?

6         A.   531266 is our Wal-Zyr 10 milligram 120

7    count with 33, so the count of the pill is

8    different.

9         Q.   And then the second half of the document

10    shows various Zyrtec products; is that correct?

11         A.   Yes, it does.

12         Q.   To your knowledge are these the only

13    cetirizine products currently in Walgreens?  What

14    I mean by that, I mean by Wal-Zyr and Zyrtec?

15         A.   I don't see on this list the Zyrtec

16    liquids.  And, you know, as best as memory can

17    serve, I think everything is on here except for

18    the Zyrtec children's liquids.  And if I'm missing

19    them, bear with me.  There's a lot of text on

20    here.  But I think other than that, this looks

21    like a pretty complete list.

22         Q.   Since it's introduction in January 2- --

23    you can put that away.

24              Since January 2008 has Walgreens
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1    advertises -- let's start with the Wal-Zyr brand.

2         A.   Yes, we have.

3         Q.   And, again, generally speaking, how

4    would you engage in this advertising?

5         A.   I'm sorry.  How would I --

6         Q.   How does the advertising take place?

7         A.   So the advertising takes place in

8    different formats, which include our Sunday

9    newspaper insert, what we'll call our circular,

10    our roto, that has multimillion circulation.  And

11    that's a device we'll usually show items and a

12    price or a discounted price.

13              Every week Wal-Zyr we've done in-store

14    radio on.  We've also done merchandising

15    activities on.  We also have done in-store

16    discount programs.  We call those our TLCs, or

17    temporary low cost.  And, you know, there may be

18    some other vehicles, but we've heavily promoted

19    the Wal-Zyr brand.

20         Q.   And before we get into the specifics,

21    I'm going to ask the court reporter to mark this

22    Exhibit 6 and Exhibit 7.

23                        (Exhibit Nos. 6 and 7 marked

24                         as requested.)

Page 24

VERITEXT REPORTING COMPANY
212-279-9424 www.veritext.com 212-490-3430



CONFIDENTIAL

1    BY MR. LISS:

2         Q.   Looking at Exhibit 6 first, what are we

3    looking at there?

4         A.   This is our Wal-Zyr 120 plus 30 count

5    tablet.

6         Q.   And when you say 120 plus 30-count, what

7    does that mean?

8         A.   It's a bonus size.

9         Q.   And is that Exhibit 6 -- I'm sorry --

10    typical of the packaging for the bonus size?

11         A.   Yes, it is.

12         Q.   And would that have much or all the same

13    information as earlier Exhibit 4?

14         A.   Yes, it would.

15         Q.   And it also has additional information

16    about the bonus size; is that correct?

17         A.   That's right.

18         Q.   And what is Exhibit 7?

19         A.   Exhibit 7 is our Wal-Zyr 30 count

20    tablet.

21         Q.   And that's packaged differently; is that

22    correct?

23         A.   It is.  It's a bottle within a blister.

24         Q.   And why is that bottle for that
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1    particular product -- why are those pills in a

2    bottle as compared to a box?

3         A.   We'll often offer multiple package

4    configurations for the convenience of the

5    customer.  So the first two examples, the 45

6    count, 150 count I believe are in -- or pardon me.

7    Sorry.  The 45 count is in a blister.  Then the

8    150 and the 30 count are in a bottle.

9         Q.   Okay.  And if you could say that again

10    but use the exhibit numbers.

11         A.   I'm sorry.

12         Q.   That's all right.

13         A.   So Exhibit 5.

14         Q.   4.

15         A.   4, pardon me, is the 45 count tablet.

16    So that's in a child safe blister card.  And then

17    Exhibit 5 and 6 --

18         Q.   6 and 7.

19         A.   6 and 7, pardon me, are in a bottle

20    configuration, not a blister card.

21         Q.   And these are representative packaging

22    for the Wal-Zyr product that one would find if one

23    walked into a Walgreens store?

24         A.   Yes, they are.
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1         Q.   Okay.  Now, you had mentioned that the

2    Wal-Zyr product was advertised by Walgreens in

3    various ways, and I'm going to switch gears and

4    walk through some of those.

5         A.   Sure.

6         MR. LISS:  Mark this No. 8.

7                        (Exhibit No. 8 marked as

8                         requested.)

9    BY MR. LISS:

10         Q.   Okay.  Take a moment and page through

11    Exhibit 8 and then I'll ask you if you recognize

12    it.

13         A.   Yes, I do.

14         Q.   Okay.  And what is Exhibit 8?

15         A.   Exhibit 8 are copies of our Sunday

16    circular advertising roto.  This is an insert into

17    Sunday newspapers throughout the country.

18         Q.   Is Exhibit 8 one roto or is it something

19    different?

20         A.   It is several dozens it looks like, if

21    not more, of copies of our Sunday roto.

22         Q.   Does it have a complete roto or just

23    pages taken from given rotos?

24         A.   No.  These are just the -- it looks like
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1    some of the drug OTC pages taken out of the roto.

2         Q.   So the more complete roto might

3    advertise other household products, clothing,

4    food?

5         A.   That's right.

6         Q.   And you mentioned it's a Sunday insert.

7    What does that mean?

8         A.   In the middle of Sunday newspapers

9    either delivered to peoples homes or available at

10    the store, in the center retailers choose to

11    advertise products on sale usually with a separate

12    paper insert.  And that's what this represents.

13         Q.   And do you know the distribution of the

14    Sunday rotos?

15         A.   It's tens of millions.  The most recent

16    number I think I've heard is between 50 and 60

17    million every Sunday.

18         Q.   And does Wal-Zyr appear in every Sunday

19    roto Walgreens does?

20         A.   No, it does not.

21         Q.   And do you know approximately what

22    percentage?

23         A.   Well, approximately about half.  It's

24    about every other week that we advertise Wal-Zyr.
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1         Q.   And looking at the first page of Exhibit

2    8, the middle of the page next to Wal-Itin is

3    Wal-Zyr; is that correct?

4         A.   Yes, that's correct.

5         Q.   And what is Wal-Itin?

6         A.   Wal-Itin is our Claritin equivalent

7    product.

8         Q.   And what type of product is Wal-Itin?

9         A.   Wal-Itin is an allergy product that

10    contains the active ingredient loratadine.

11         Q.   And so Wal-Zyr and Wal-Itin are both

12    allergy products?

13         A.   Yes, they are.

14         Q.   But they have different active

15    ingredients; is that right?

16         A.   That's correct.

17         Q.   And underneath Wal-Zyr it says, "Buy 1

18    Get 1 Free."  What does that mean?

19         A.   That's the sale price so in essence if a

20    customer buys two units, they just pay for the

21    first one.

22         Q.   And turn to the next page of Exhibit 8,

23    which also has the Page No. 3881 at the bottom.

24              Is Wal-Zyr advertised there?
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1         A.   Yes, it is.

2         Q.   And where is that advertised?

3         A.   That's advertised at the top half of the

4    page right by Wal-Itin, Wal-Flu, Wal-Tussin, and

5    Wal-Tap.

6         Q.   And just so the record is clear, what is

7    Wal-Flu?

8         A.   Wal-Flu is our Theraflu equivalent

9    product.

10         Q.   And Wal-Flu is a private label for

11    Walgreens?

12         A.   Yes, it is.

13         Q.   And underneath it there's Wal-Tussin.

14    What is that?

15         A.   Wal-Tussin is our Walgreens brand

16    equivalent of Robitussin.

17         Q.   And Wal-Tap, what is that?

18         A.   That's our Walgreen brand equivalent of

19    Dimetapp.

20         Q.   And I won't have you go through each

21    page, but is it fair that Exhibit 8 is a

22    representative sample of various rotos put out by

23    the company?

24         A.   Yes, it is.
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1         Q.   And in some cases the rotos will also

2    advertise Zyrtec products; is that correct?

3         A.   That's correct.

4         Q.   And just for an example, if you look at

5    Page 3932, Page 17.

6         A.   Yes.

7         Q.   Okay.  Is Zyrtec advertised there as

8    well?

9         A.   Yes, it is.

10         Q.   And next to it is Wal-Zyr?

11         A.   That's correct.

12         Q.   And there seems like an oval above the

13    Wal-Zyr.  What is that?

14         A.   That's a compare to statement.  It says

15    "Compare to Zyrtec."

16         Q.   And why is that statement there?

17         A.   Just to clarify that this is our

18    Walgreens national brand equivalent of Zyrtec.

19         Q.   And Exhibit 8 contains true and correct

20    copies of representative samples of your roto ads?

21         A.   Yes.

22         Q.   Now, you had mentioned another way the

23    Wal-Zyr product is promoted is through radio; is

24    that correct?
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1         A.   That's correct.

2         MR. LISS:  Exhibit 9, please.

3                        (Exhibit No. 9 marked as

4                         requested.)

5    BY MR. LISS:

6         Q.   Take a moment.  Look at Exhibit 9.

7         A.   Okay.

8         Q.   Can you tell me what this is?

9         A.   This is an in-store radio script by our

10    advertising agency for Wal-Zyr.

11         Q.   And when you say "in-store radio," what

12    do you mean by that?

13         A.   This is the radio that we run in our

14    stores.  This would be in all of our stores so

15    that when customers are shopping they can hear

16    in-store radio advertising.

17         Q.   And, again, how many customers typically

18    visit Walgreen stores?

19         A.   Boy, millions a day.

20         Q.   In Exhibit 9 it says, the third

21    sentence, "Spot ran once per hour/7 days weeks."

22              Do you see that sentence?

23         A.   Yes, I do.

24         Q.   What does that mean?
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1         A.   This means that the spot ran in all of

2    our stores once every hour, seven days a week.

3    The weeks of February 10th, 17th, and 24th; the

4    week of March 30th; the week of April 20th; the

5    week of July 6th; and July 13th in 2008.

6         Q.   Okay.  And turning to the second page of

7    Exhibit 9, what are we looking at there?

8         A.   This looks like the actual in-store

9    script for the radio spot.

10         Q.   So this is what the consumers would hear

11    when visiting the Walgreen stores on the dates of

12    the first page of Exhibit 9?

13         A.   Yes, that's right.

14         Q.   And Exhibit 9 is a true copy of the text

15    of the in-store radio ad?

16         A.   I believe so, yes.

17         MR. LISS:  Number 10, please.

18                        (Exhibit No. 10 marked as

19                         requested.)

20    BY MR. LISS:

21         Q.   The reporter has just handed you what

22    was marked as Exhibit 10.  Take a moment, if you

23    would, please, and look at that.

24         A.   Okay.
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1         Q.   What is the first page of Exhibit 10?

2         A.   This is a copy of our June coupon book.

3    We send several hundred copies of this to our

4    stores every month.  The coupon books have coupons

5    off various products in our store.

6         Q.   And are the store managers given any

7    instructions as to what to do with the coupon

8    books?

9         A.   Yes, they are.  They have a dedicated

10    slot that they're told to place the book in every

11    month near the front of the store.

12         Q.   And do you actually visit Walgreen

13    stores?

14         A.   Quite frequently.

15         Q.   And are the coupon books routinely

16    displayed in the correct spot?

17         A.   Yes, they are.

18         Q.   And turning to the second page of

19    Exhibit 10, what are we looking at there?

20         A.   So the second page is a copy of coupon

21    offers for various over-the-counter products.

22         Q.   Does that include the Wal-Zyr products?

23         A.   Yes, it does.  There are two coupons for

24    Wal-Zyr.
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1         Q.   And is there actually three --

2         A.   Oh, pardon me.  I'm sorry.  Yeah,

3    there's three.  There's one on the 14-count, one

4    on the 12 count chewable; and then there's also

5    one on the eye drops, the Wal-Zyr eye drops.

6         Q.   I notice there's a letter W also on the

7    coupons.

8         A.   Yes, there is.  That's our Walgreens W.

9         Q.   And why is that put there?

10         A.   Really it's just part of the branding

11    architecture for the coupon book to connotate that

12    these are good in Walgreens stores.

13         Q.   If we look at the packaging that's

14    Exhibit 4, would we see a similar W on this pack?

15         A.   There's not a stand-alone W, but the W

16    mimics the Walgreens W on the front of the

17    package.

18         Q.   What about on the top?  What is there

19    that I'm looking at?

20         A.   Very similar.  There's not a stand-alone

21    W, but the W in the IVC book replicates the W font

22    that says Walgreens on it.

23         Q.   When you say not stand-alone, because it

24    has words with it?
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1         A.   Yes.  The other W on the top of the

2    package is part of our quality guaranteed seal on

3    the top of the package.  Also has a stand-alone W.

4         Q.   And what does that quality guaranteed

5    seal -- what is it meant to convey?

6         A.   That we have a hundred percent

7    satisfaction guarantee with our Walgreen brand

8    products or your money back.

9         Q.   Turning to the third page of Exhibit 10,

10    it also has the number 5336 in the right-hand

11    corner.  What is that?

12         A.   This is another copy of a front cover of

13    a Walgreens coupon book.  This one is from April

14    2010.

15         Q.   And what is behind this page?

16         A.   There are more representative coupons

17    from the April coupon book.  In this case it's

18    also over-the-counter items, including two spots

19    with Wal-Zyr.

20         Q.   And the last page, 5346, would that be

21    in the same coupon book?

22         A.   Yes, it would be.  And on this page

23    there's also a coupon on Wal-Zyr.

24         Q.   Is there one on Zyrtec too?
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1         A.   Yes, there is.  Zyrtec 24-hour Allergy

2    Tablets, 70 count.

3         Q.   And both those pages would have appeared

4    in the April 2010 Walgreens coupon book?

5         A.   Yes.

6         Q.   And Exhibit 10 are true copies of the

7    relevant pages from the coupon books?

8         A.   Yes, they are.

9         MR. LISS:  Off the record.

10                        (Discussion off the record.)

11    BY MR. LISS:

12         Q.   Does Walgreens have a Web site?

13         A.   Yes, we do.  Walgreens.com.

14         MR. LISS:  Exhibit 11.

15                        (Exhibit No. 11 marked as

16                         requested.)

17    BY MR. LISS:

18         Q.   Take a moment, if you will, and tell me

19    what Exhibit 11 is, if you can.

20         A.   Exhibit 11 looks like screenshots from

21    our walgreens.com Web site.

22         Q.   And what products are being offered

23    here?

24         A.   These screenshots, these are featuring
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1    allergy products such as Wal-Zyr.

2         Q.   And how would a customer come to these

3    pages as shown on Exhibit 11?

4         A.   They would go to walgreens.com, enter

5    into the health section would be one way.  The

6    other way they could do it is to search Wal-Zyr.

7         Q.   And could the customer shop and purchase

8    the Wal-Zyr product through the Internet?

9         A.   Yes, they could.

10         Q.   And the products pictured are actual

11    products then offered for sale by Walgreens?

12         A.   Yes, they are.

13         Q.   And if you turn to Page 5 of Exhibit 11,

14    what are we looking at there?

15         A.   This is a screen shot from walgreens.com

16    featuring Walgreens Wal-Zyr 4 ounce children's

17    allergy, Walgreens Wal-Zyr 4 ounce allergy in a

18    different flavor.  I think we've got -- pardon me.

19    We've got grape here.

20         Q.   So that page would simply show some of

21    the products directed for children?

22         A.   That's right.

23         Q.   Now, does Walgreen sell a product called

24    Wal-Zyr D, with the letter D after it?
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1         A.   Yes, we do.

2         Q.   And what is that?

3         A.   That would be Walgreen Wal-Zyr with

4    Pseudoephedrine.  Pseudoephedrine is a

5    decongestant sold behind the counter in most

6    states.

7         Q.   And do you know why it's behind the

8    counter?

9         A.   There are federal regulations that

10    require signature and ID on sale of

11    Pseudoephedrine products.

12         MR. LISS:  Number 12.

13                        (Exhibit No. 12 marked

14                         as requested.)

15    BY MR. LISS:

16         Q.   What is Exhibit 12?

17         A.   These are copies of our Mega Saver --

18    sometimes we'll call these TLCs -- Mega Saver

19    promotional events that we hold in our stores

20    where we will generally reduce the price of an

21    item and try to convey that sale price to the

22    customer on the tag in front of the product.

23         Q.   Okay.  So just help me understand this.

24              The first Mega Saver tag says, Save 99
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1    cents.  $4.  Sale.  Regular 4.99.

2              What exactly am I looking at there?

3         A.   So this is -- this would tell the

4    customer that the sale price on this item was $4,

5    but that without the sale price they would be

6    paying 4.99.  So they're saving 99 cents during

7    the sale.

8         Q.   And what item is specifically subject to

9    this Mega Saver?

10         A.   This is the Walgreens Wal-Dryl

11    Allergy/Sinus Headache Cap 24 Count.

12         Q.   And then to the right of there?

13         A.   That is for the Walgreens Allergy

14    Multi-Symptom Rapid Release Gel Cap 24 count.

15         Q.   And then if you go to the bottom

16    left-hand corner, what are we looking at there?

17         A.   This is a Mega Saver sale tag for the

18    Wal-Zyr 24 Hour 10 milligram Tablets 5 Count.

19         Q.   And, again, how would this Mega Saver be

20    specifically used in connection to Wal-Zyr?

21         A.   So in all of our stores where product is

22    placed, this tag would be stuck to the shelf right

23    in front of the product to communicate the sale

24    price.
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1         Q.   And Mega Savers actually get used for

2    the Wal-Zyr product?

3         A.   Oh, yes.

4         Q.   And is Exhibit 12 a representative

5    sample of Mega Savers in general?

6         A.   Yes, it is.

7         Q.   And does it also contain a

8    representative sample of a specific Wal-Zyr Mega

9    Saver?

10         A.   Yes, it does.

11         Q.   Okay.  Put that away.

12              Are you familiar with the term Catalina

13    advertisements?

14         A.   Yes, I am.

15         Q.   And how do you spell Catalina?  Let's

16    start there.

17         A.   C-a-t-a-l-i-n-a, I think.

18         Q.   And what is a Catalina advertisement?

19         A.   A Catalina advertisement is a coupon

20    that prints out at the register via a special

21    Catalina coupon machine.  Those can sometimes be

22    dollar off coupons given to the customer when they

23    check out.  It can also just provide information

24    to the customer when they check out.
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1         Q.   And does Walgreens engage in Catalina

2    advertising?

3         A.   Yes, we do in all of our stores.

4         Q.   And has Wal-Zyr been the subject of

5    Catalina advertising?

6         A.   I believe it has, yes.

7                        (Exhibit No. 13 marked as

8                         requested.)

9    BY MR. LISS:

10         Q.   Looking at Exhibit 13, are you familiar

11    with this document?

12         A.   Yes, I am.

13         Q.   And can you tell me in general terms

14    what Exhibit 13 is?

15         A.   This is a print screen copy of the

16    Walgreen item event version history screen.  And

17    this communicates the various promotional events

18    that Walgreens performs against a given item.

19         Q.   Okay.  And what item is being tracked on

20    Exhibit 13?

21         A.   This is the Wal-Zyr 24-hour 10 milligram

22    tablet 30 count.

23         Q.   Okay.  And looking at the column that

24    says -- or row that says "Start Date," what does
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1    that mean?

2         A.   The start date would be the kickoff date

3    of the promotional event.

4         Q.   And then it says "Event Version

5    Description."  What does that mean?

6         A.   This would communicate the type or title

7    of the promotional event.  So it could either be a

8    national Sunday circular or roto and the title of

9    that event, or it could be a Mega Saver event or a

10    Catalina event or a BAGB event; and there may be a

11    couple of others.

12         Q.   And keep going on the rows.  "Mkt," what

13    does that mean?

14         A.   That's the market spread of the event.

15    In this case it's showing "NTL" for national

16    distribution.  The next one I'm actually not so

17    sure of.  The next one is the page number; the

18    spot type, which would be feature or coupon.  If

19    it's a coupon, the coupon number.  And then

20    there's distribution information at the very end

21    called ad event and version.

22         Q.   So walking through the first entry, it

23    says January 25th, 2009; is that right?

24         A.   That's right.
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1         Q.   Then it says "Walgreen drugstores," and

2    underneath it says, "Ad Retail w/SUR."

3              What does that mean?

4         A.   So this is communicating the title of a

5    Sunday circular dropped on 1/25/2009 titled the

6    "Walgreen drugstores" event.  We featured Wal-Zyr

7    24 hour 10 milligram tablet 30 counts at an ad

8    retail of 2 for 14.99.  And this was run

9    nationally.

10         Q.   This would have been one of the rotos

11    that you talked about earlier?

12         A.   That's right.  This would have been run

13    on Page 13 in the feature side spot nationwide.

14         Q.   Then skipping one, let's go to April

15    5th, 2009.  "Easter Savings Amount Off."

16              What does that mean?

17         A.   I believe this is a $5 off -- pardon

18    me -- coupon that was run nationally.

19         Q.   And what product would that be?

20         A.   This is for the Wal-Zyr 24 hour 10

21    milligram tablet 30 count.

22         Q.   And everything we're looking at on this

23    page anyway is for the Wal-Zyr 24-hour 10

24    milligram?
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1         A.   That's correct.

2         Q.   And we know that because that's the

3    heading of the document, right?

4         A.   Yes.

5         Q.   And then June 14th, 2009, it says,

6    "Father's Day Sale Ad Retail."

7              What does that mean?

8         A.   This would have been our Father's Day

9    Sunday circular roto.  We ran an ad retail of

10    12.99 nationally.

11         Q.   And June 28th, 2009, "July MegaSaver."

12         A.   Yes.  This would have been a July 2009

13    Mega Saver sale event where we would have printed

14    the aforementioned sale tags on shelf in all of

15    our stores.  The ad retail here is 2 for 14.99.

16         Q.   And Exhibit 12 was a typical example of

17    the Mega Savers?

18         A.   Yes.

19         Q.   And I won't make you go through all

20    these.  But looking through these, these are all

21    for the Wal-Zyr 24-hour 10 milligram -- well, I'll

22    just change it.

23              These are all various Wal-Zyr

24    promotions; is that correct?
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1         A.   Yeah.  There are several pages here

2    communicating the various promotions we've done on

3    several different Wal-Zyr items.

4         Q.   And the second page of Exhibit 13, which

5    also has 4948, July 26th, 2009, "August BAGB,"

6    what does that mean?

7         A.   That's a -- what we call a BAGB event,

8    which is a gift with purchase.  So the customer

9    buys an item and gets another item free.

10         Q.   And the next page for February 22, 2008,

11    this is Page 4949, also Page 3 of Exhibit 13, it

12    says "March Catalina Marketing."

13              What does that mean?

14         A.   Yes.  This would have been a Catalina

15    coupon event, as we discussed earlier, that we

16    would have run in all of our stores in March of

17    2008.

18         Q.   And to your knowledge Exhibit 13 are

19    true and correct copies of business records

20    tracking various Wal-Zyr advertising and

21    promotional events; is that correct?

22         A.   That is correct.

23         Q.   And let's go to the last page of Exhibit

24    32.  It says at the top "WAL-ZYR CHILD 1MG SYRP
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1    GRAPE 4OZ."

2              Do you see that?

3         A.   Yes, I do.

4         Q.   And what does that mean?

5         A.   That's the Wal-Zyr children's 4 ounce

6    liquid in the grape flavor.

7         Q.   So in this case this particular page

8    would track advertising or promotional events for

9    that product?

10         A.   That's right.

11         THE WITNESS:  Do you mind if we take a break?

12         MR. LISS:  Fine.

13                        (Short recess.)

14         MR. LISS:  Number 14, please.

15                        (Exhibit No. 14 marked as

16                         requested.)

17         MR. LISS:  Okay.  Back on the record.

18    BY MR. LISS:

19         Q.   Hand you what's been marked as Exhibit

20    14.  Can you tell me what that is?

21         A.   This is what we would refer to as a

22    planogram.  A planogram is a diagram that shows

23    where products -- in this case it looks like

24    cough, cold, and allergy products -- would be laid
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1    out in the department within a store.

2         Q.   And this is the department that you

3    supervise?

4         A.   Yes.

5         Q.   And it says here in the middle of the

6    top, "August Reset PT2 WK33 08/20/10."

7         A.   Yes.

8         Q.   What are we looking at there?

9         A.   So this would be a planogram or product

10    diagram from our August 2010 reset.

11         Q.   And so what are we looking at in terms

12    of product on the first page of Exhibit 14?

13         A.   This has the lip cure sections, the

14    cough drop sections, and then various other

15    products within the cough/cold department.

16         Q.   And then the next page, which is also

17    labeled 5415 on Page 2 of Exhibit 14?

18         A.   These are mainly the cough sections and

19    cough/cold sections.

20         Q.   And if we went into a Walgreens store,

21    we would expect to see a shelf display more or

22    less for these products as shown on the second

23    page of Exhibit 14?

24         A.   Yes, that's right.

Page 48

VERITEXT REPORTING COMPANY
212-279-9424 www.veritext.com 212-490-3430



CONFIDENTIAL

1         Q.   And looking at 5416, the next page, what

2    are we looking at there?

3         A.   These are the -- within the

4    cough/cold/allergy department, these are the sinus

5    and allergy sections.

6         Q.   Okay.  Now, in the middle, fourth row,

7    it says Wal-Phed; is that right?

8         A.   Yes, it does.

9         Q.   And below it is also Wal-Phed?

10         A.   Yes.

11         Q.   And what is Wal-Phed?

12         A.   Wal-Phed is our national brand

13    equivalent product to Sudafed.

14         Q.   And would we expect to see Sudafed in

15    the same area?

16         A.   Yes, for the most part.  It's the shelf

17    below there, yes.

18         Q.   Then looking to the right-hand box,

19    there's Claritin.

20         A.   That's right.

21         Q.   And what is Claritin again?

22         A.   Claritin is an allergy product

23    containing loratadine.

24         Q.   And what's the product shown below
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1    Claritin?

2         A.   Wal-Itin.

3         Q.   And what is that?

4         A.   That's an allergy product containing

5    loratadine.

6         Q.   And the Wal-Itin is a private label

7    Walgreens product?

8         A.   Yes, it is.  That's a national brand

9    equivalent to Claritin.

10         Q.   And looking at the next page, 5417,

11    which is the fourth page of the exhibit, what are

12    we looking at there?

13         A.   These are the allergy -- continuation of

14    the allergy section and then the pediatric

15    section.

16         Q.   And on the second row, what product is

17    being promoted there?

18         A.   The first 3-foot section, it's Zyrtec;

19    and the second 3-foot section, it's pediatric

20    Wal-Zyr.

21         Q.   And below the Zyrtec, what product is

22    being promoted?

23         A.   Wal-Zyr.

24         Q.   Okay.  Looking to Page 5424, which is

Page 50

VERITEXT REPORTING COMPANY
212-279-9424 www.veritext.com 212-490-3430



CONFIDENTIAL

1    Page 11 of Exhibit 14, what are we looking at

2    there?

3         A.   This is what we would call a block

4    diagram of the allergy section within the

5    cough/cold department.  The block diagrams

6    communicate the item description and Walgreen item

7    code, or WIC.

8         Q.   And in the third row I see Wal-Zyr

9    products being displayed; is that correct?

10         A.   Yes, it is.

11         Q.   And in the middle of there, we looked at

12    this code earlier, 517157, do you see that box?

13         A.   Yes, I do.

14         Q.   And, again, this box would reflect if

15    you went to a Walgreens store, you would expect to

16    see a real box with the 10 milligram product

17    there, right?

18         A.   Correct.

19         Q.   And above it there's a smaller box that

20    says C&S.  What does that mean?

21         A.   That connotates our compare and save

22    signage.

23         Q.   And what is meant by compare and save

24    signage?
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1         A.   This is a sign that shows the savings

2    versus the national brand item for Walgreen brand

3    product.

4         Q.   So in the case of Wal-Zyr, what

5    comparison would be made?

6         A.   This would compare itself to the Zyrtec

7    10 milligram 30 count tablet.

8         Q.   And Exhibit 14 is true and correct

9    copies of planograms which you've described their

10    purpose; is that correct?

11         A.   Yes, that's right.

12         Q.   And this is for the period roughly of

13    August 2010?

14         A.   That's correct.

15         MR. LISS:  Mark that Exhibit 15.

16                        (Exhibit No. 15 marked as

17                         requested.)

18    BY MR. LISS:

19         Q.   What is Exhibit 15, Mr. Tompkins?

20         A.   This is another block diagram, planogram

21    for the cough/cold/allergy department.

22         Q.   And what time period is this a

23    planogram?

24         A.   This is dated January 16th, 2009.
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1         Q.   And Exhibit 15 is a true and correct

2    copy of a planogram for this area of the Walgreens

3    store going back to January 2009; is that correct?

4         A.   Yes, it is.

5         Q.   Turn to the second page of Exhibit 15

6    and look at the second row.

7              What's being displayed at that point?

8         A.   The second row we have Zyrtec products.

9         Q.   And below them what's being offered to

10    the customer?

11         A.   These are Wal-Zyr products.

12         Q.   And, again, if we look at 517157 in the

13    middle of that row, there's a C&S box at the top

14    of that?

15         A.   Yes.  That's the compare and save sign

16    that shows the difference in value between the

17    Wal-Zyr and the Zyrtec.

18         Q.   And underneath that row there's a

19    Wal-dryl box with a number 593284.

20              Do you see that?

21         A.   Yes.

22         Q.   And there's a C&S box ahead of that --

23    on top of that.  I'm sorry.

24              What does that indicate?
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1         A.   That would be an indication that we do a

2    compare and save sign.  Wal-Dryl is national brand

3    equivalent to Benadryl so it would show the

4    savings between the two.

5         Q.   And to the right of this compare and

6    save, what product is being displayed there?

7         A.   Benadryl Ultratab.

8         Q.   Put that away.

9         MR. LISS:  Let's mark this Exhibit 16,

10    please.

11                        (Exhibit No. 16 marked

12                         as requested.)

13    BY MR. LISS:

14         Q.   And what is Exhibit 16?

15         A.   This is a block diagram, planogram of

16    the cough/cold/allergy department dated 8/15/2008.

17         Q.   And is Exhibit 16 a true and correct

18    copy of a planogram actually utilized by Walgreens

19    in August of 2008?

20         A.   Yes, it is.

21         Q.   And if you turn to Page 7, what are we

22    looking at there?

23         A.   This would be the allergy section of the

24    planogram.
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1         Q.   And in the second row what is being

2    promoted again?

3         A.   Zyrtec products.

4         Q.   And below that what is being promoted?

5         A.   Wal-Zyr products.

6         Q.   And not to be too redundant, but in 2008

7    what did C&S stand for?

8         A.   That was also a compare and save sign

9    that showed the difference between -- in savings

10    between the Wal-Zyr and the Zyrtec product.

11         Q.   And since 2008 has the Wal-Zyr product

12    been accompanied by compare and save type labels

13    or tags?

14         A.   Yes, it has been.

15         Q.   What product has it again been

16    positioned against, if you will?

17         A.   On this case, Zyrtec.

18         Q.   And what's the purpose of the compare

19    and save?

20         A.   It's really to delineate the difference

21    in savings in the Wal-Zyr product to the national

22    brand Zyrtec.

23         Q.   And who is it directed to inform?

24         A.   It's for customers to understand the
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1    savings and difference between the two.

2         Q.   Does Walgreens sell the Wal-Zyr product

3    in -- we looked at on-line and at the retail

4    stores -- any other avenues of sale for Wal-Zyr?

5         A.   No.  It would be the retail stores and

6    the walgreens.com Web site.

7         Q.   And to the end consumer, how is

8    Walgreens pricing the Wal-Zyr equivalent product

9    to Zyrtec?

10              In other words, if I had 10 milligram

11    versus 10 milligram, so 30 count versus 30 count,

12    which would be less expensive for the retail

13    consumer to buy?

14         A.   The Wal-Zyr product would be less

15    expensive.

16         Q.   Does Walgreens track its sales of the

17    Wal-Zyr branded product?

18         A.   Yes, we do.

19         MR. LISS:  Exhibit 17, please.

20                        (Exhibit No. 17 marked as

21                         requested.)

22    BY MR. LISS:

23         Q.   Skipping the first page of Exhibit 17

24    for a second, looking behind that, starting at
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1    Page 498 to the end of the exhibit, what are we

2    looking at there?

3         A.   This is a report that contains various

4    Wal-Zyr and Zyrtec products.  This includes the

5    scanning, week date, and the store, the UPC

6    number, the item descriptions, the brand name, the

7    sales in dollars and units from the given week

8    identified on the report.

9         Q.   And what's the beginning date of this

10    report?

11         A.   It looks like the earliest date is

12    January 15th of 2008.

13         Q.   And let's go first to Page 18 of this

14    report.

15         A.   Okay.

16         Q.   What's the last date there?

17         A.   November 18th, 2008.

18         Q.   Okay.  So would these Pages 2 through

19    and including 18 show total Walgreens sales in

20    dollars and units of Wal-Zyr and Zyrtec branded

21    products?

22         A.   I believe so.

23         Q.   Now, turning to Page 19, what date are

24    we looking at there -- what are we looking at
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1    there?

2         A.   This is another sales tracking report in

3    both dollars and units for, in this case, the

4    Zyrtec branded product, starting on November 8th,

5    2008, and ending on the next page October 16th,

6    2010.

7         Q.   Okay.  And then on Page 21 what are we

8    looking at there?

9         A.   This is a similar report also for Zyrtec

10    products with the same date range.

11         Q.   And then at Page 23?

12         A.   This is the same formatted report in

13    this case for Zyrtec and Wal-Zyr with the same

14    date range ending on the next page.

15         Q.   Okay.  And then Page 25?

16         A.   This is the same formatted report for

17    Wal-Zyr products with the same date range ending

18    on the next page.

19         Q.   Is it your understanding that excluding

20    the first page of Exhibit 17, this represents

21    total sales -- the documents represent total sales

22    of both the Wal-Zyr and Zyrtec products from

23    January 15th, 2008, through October 16, 2010?

24         A.   Yes, I believe so.
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1    visit the Walgreen stores?

2         A.   Quite frequently.

3         Q.   And do you visit your department within

4    the store?

5         A.   Yes, I do.

6         Q.   And do you have an opportunity over the

7    years to experience or observe customers

8    purchasing or thinking about purchasing, if you

9    will, over-the-counter medicines?

10         A.   Very frequently.

11         Q.   And what typically have you observed of

12    those customers?

13         A.   The -- this customer will take their

14    time I think, you know, versus other areas where

15    it could be a quick shop.  I think in this area

16    due to the nature of the products being

17    ingestible, being a medicine that people take

18    their time to look through the various product

19    offerings.

20         Q.   And, again, the product offerings --

21    we've talked about some of the packaging contains

22    various information available to the customer; is

23    that right?

24         A.   That's right.
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1         Q.   Okay.  Now, we've talked about earlier

2    in general terms the fact that Walgreens has other

3    Wal prefix marks; is that right?

4         A.   That's right.

5         Q.   And does that include products in the

6    over-the-counter area?

7         A.   It does.  We have several examples.

8    Wal-Zan, Wal-Som, Wal-Dryl, Wal-Tussin; and there

9    are several others as well.

10                        (Exhibit No. 18 marked as

11                         requested.)

12    BY MR. LISS:

13         Q.   Take a moment, if you would, and page

14    through Exhibit 18.

15         A.   Okay.

16         Q.   What are we looking at in Exhibit 18?

17         A.   These are photocopies of various

18    Walgreen brand packages in the OTC area.

19         Q.   And the first page of Exhibit 18, what

20    are we looking at?

21         A.   This is our Wal-phed PE nighttime cold

22    product.

23         Q.   And on the bottom right-hand are we

24    looking at an actual photograph of a package?
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1         A.   Yes.

2         Q.   Photocopy.

3         A.   Yes.  This page has the front panel and

4    the top panel.

5         Q.   And is that the back panel at the bottom

6    of Page 18?

7         A.   Yes, it is.  It looks like it picks up

8    the side panel and back panel as well at the

9    bottom of the page.

10         Q.   And looking at the front panel, it has

11    the box right on the packaging.

12              Can you read what that says?

13         A.   Yes.  "Compare to Maximum Strength

14    Sudafed PE Nighttime Cold active ingredients."

15         Q.   And what is meant by "nighttime cold"?

16         A.   This product specifically targets those

17    that are suffering cold symptoms at night.

18         Q.   Is there a Wal-Phed that is not a

19    nighttime cold formulation?

20         A.   Yes, there is.

21         Q.   So for the customer to understand, if

22    they want a nondrowsy versus drowsy formula, they

23    need to look at the label?

24         A.   That's right.
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1         Q.   And what is the second page?

2         A.   The second pages are Wal-Dryl product.

3         Q.   And what is that the equivalent of?

4         A.   This is "Compare to Benadryl Severe

5    Allergy & Sinus Headache."

6         Q.   And it says "Maximum Strength" on there?

7         A.   Yes, it does.

8         Q.   Are all formulas maximum strength?

9         A.   No, they are not.

10         Q.   And, again, the customer would

11    understand the formulation by picking up the box

12    and looking at the label?

13         A.   That's right.  The label explains all of

14    the symptomology that the product is supposed to

15    address, what the product is meant to do, the

16    counts, and the form of the medication.

17         Q.   Now, this also says on it "Sinus

18    Headache."  Do you see that?

19         A.   Yes, it does.  "Severe Allergy & Sinus

20    Headache."

21         Q.   But this has a different formula than

22    your Wal-Zyr product, though, right?

23         A.   Yes, it does.

24         Q.   Wal-Zyr also is an allergy medicine?
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1         A.   Correct.

2         Q.   But would I take Wal-Zyr if I had a

3    sinus headache?

4         A.   Not necessarily.

5         Q.   So depending on even the specifics of my

6    symptom, one medicine may be more appropriate than

7    the other?

8         A.   There are several different combinations

9    of medications within OTC, and that's why the

10    package so clearly details the symptomology that

11    each individual product is meant for.

12         Q.   Page 3.  What am I looking at there?

13         A.   This is our Wal-Itin product.

14         Q.   And I think we've talked about who that

15    competes with.  I notice it says "Non-Drowsy."

16              What does that mean?

17         A.   This -- this product will not create

18    drowsiness or sleepiness in a person that's taking

19    it.  This is our "Compare to Claritin ReadiTabs"

20    product.

21         Q.   And why is nondrowsy -- is nondrowsy

22    important to put on the package?

23         A.   It is.  Oftentimes customers that are

24    needing to take the product during the workday or
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1    during the daytime hours, they do not want

2    something that creates drowsiness or sleepiness.

3         Q.   I notice this packaging also says

4    "Citrus Flavor."  What does that mean?

5         A.   That's the flavor of the melting tablet.

6         Q.   And it says "Orally Disintegrating

7    Tablets."

8              What does that mean?

9         A.   This is a quick dissolve tablet.  So

10    unlike other pills that you have to swallow, this

11    actually will dissolve in the mouth by itself.

12         Q.   And why is that language on the

13    packaging?

14         A.   There are several different types of

15    forms of medications within the OTC aisle, and

16    this communicates to the customer the exact form

17    of the dosage.

18         Q.   Why does Walgreens want to communicate

19    that these are disintegrating tablets as compared

20    to tablets you have to swallow whole?

21         A.   To make sure the customer understands

22    how the medication works.

23         Q.   Some customers prefer one formula over

24    the other?
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1         A.   That's right.

2         Q.   Page 4.  What are we looking at there?

3         A.   This is our Wal-Flu, flu and sore throat

4    product.

5         Q.   And what is this compared to?

6         A.   Theraflu, Flu & Sore Throat.

7         Q.   And in this case it indicates "Natural

8    Apple Cinnamon Flavor"?

9         A.   That's right.

10         Q.   And why is that there?

11         A.   To communicate to the customer the

12    flavoring of the product.

13         Q.   And Page 5, what is that?

14         A.   This is our Wal-Tussin Cough Long

15    Acting.

16         Q.   And what does that compete with?

17         A.   Robitussin.

18         Q.   And Page 6, what are we looking at

19    there?

20         A.   This is our Children's Wal-Tap Elixir

21    Cold & Allergy, which is compared to Children's

22    Dimetapp Cold & Allergy product.

23         Q.   And 7 of Exhibit 18, what are we looking

24    at there?
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1         A.   This is our Wal-Born Effervescent

2    product.

3         Q.   And it says, "Compare to Airborne active

4    ingredients"; is that right?

5         A.   That's correct, on the front of the

6    package.

7         Q.   And Page 8, what are we looking at

8    there?

9         A.   This is our Walgreens Wal-Dram II.

10    Compare to Dramamine Less Drowsy Formula.

11         Q.   In the case of Dramamine -- well, let me

12    ask you going backwards, the first seven pages we

13    looked at various Wal formulas who contained as

14    its suffix part of the national brand.

15         A.   That's correct.

16         Q.   And it would be the suffix found in the

17    national brand?

18         A.   That's correct.

19         Q.   How about Wal-Dram?

20         A.   Wal-Dram would be the prefix of the

21    national brand product.

22         Q.   And why is that?

23         A.   Well, similar to Wal-Zan and Wal-Som and

24    others, we'll generally try to pick a name that's
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1    the easiest sounding to the customer.  This

2    communicates that it's the national brand

3    equivalent of the Dramamine formula.

4         Q.   You mentioned Wal-Zan.  What is that?

5         A.   Wal-Zan, our national brand equivalent

6    to Zantac that would be found in the GI

7    department.

8         Q.   And if you look at Page 9, is that an

9    example of Wal-Zan?

10         A.   Yes, it is.

11         Q.   And Wal-Som, what is that?

12         A.   That's our equivalent to Sominex.

13         Q.   And looking at Page 10 of Exhibit 18,

14    what are we looking at there?

15         A.   This is our Wal-Hist.  This is our

16    national brand equivalent to Tavist Allergy.

17         Q.   And then looking at Pages 11, 12, 13 and

18    14, and 15, what are we looking at there?

19         A.   These are the other package panels on

20    the Wal-Hist product.

21         Q.   And Page 16 of Exhibit 18, what are we

22    looking at there?

23         A.   Page 16 is the front panel for our

24    Wal-Sporin product.
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1         Q.   And what does that product do?

2         A.   That's the equivalent to a product that

3    was called Polysporin.  It's a first aid

4    antibiotic ointment.

5         Q.   Okay.  And then looking at Pages 17

6    through Page 20, what are we looking at?

7         A.   These are the other panels on the

8    Wal-Sporin product.

9         Q.   And Page 21, what are we looking at?

10         A.   Page 21 is our Wal-finate.  This is the

11    comparison to Chlor-Trimaton.

12         Q.   And how was the name Wal-finate

13    developed?

14         A.   This product was developed before I was

15    involved with the category so I'm not certain.

16         Q.   And finally, Page 22 of Exhibit 18, what

17    are we looking at there?

18         A.   This is our Wal-Four Nasal Spray.  This

19    is the national brand equivalent to 4-Way Nasal

20    Spray.

21         Q.   And Exhibit 18, does it show various Wal

22    products actually sold by Walgreens?

23         A.   Yes, it does.

24         Q.   And if we went into Walgreens today, we
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1    would see the full packaging of these various Wal

2    prefix branded products?

3         A.   That's right.

4         Q.   Okay.

5                        (Exhibit No. 19 marked

6                         as requested.)

7    BY MR. LISS:

8         Q.   We've just talked about the Wal -- some

9    of the Wal prefix branded products of Walgreens.

10              Does Walgreens advertise the Wal prefix

11    private label brands?

12         A.   Yes, it does quite frequently.

13         Q.   And generally speaking, how would it

14    advertise its various Wal brand products?

15         A.   Well, these are advertised through our

16    weekly Sunday circular with nationwide

17    distribution.  These are advertised through our

18    Mega Saver shelf program.  These can be advertised

19    through in-store radio, through Catalina

20    couponing, and through in-store merchandising.

21         Q.   Okay.  The court reporter handed you

22    what was a fairly thick exhibit, Group Exhibit 19.

23         A.   Yes.

24         Q.   What are we looking at there?
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1         A.   These look like -- or these are copies

2    of Sunday national circulation rotos.  It looks

3    like going back by several years, if not decades.

4         Q.   And looking at Page 1, do you see any

5    Wal prefix products being promoted there?

6         A.   Yes, I do.

7         Q.   And that is fairly self-explanatory, but

8    why don't you just walk through a couple.

9         A.   Sure.  We have advertised Wal-phed PE,

10    Wal-itin D, Wal-dryl Allergy, Wal-Zan Acid

11    Reducer, and Wal-itin Allergy Relief.

12         Q.   And would the circulation of these rotos

13    be the same as the rotos we talked about earlier

14    in the Sunday papers?

15         A.   The circulation will, you know, vary

16    slightly; but it would be in the tens of millions.

17         Q.   And then look at Page 4.  And just so

18    we're clear, Exhibit 19 is not one roto; is that

19    correct?

20         A.   No.  This looks like -- I'm guessing,

21    but literally hundreds of rotos.

22         Q.   These are just pages pulled from

23    hundreds of rotos?

24         A.   That's right.
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1         Q.   These are true and correct copies of the

2    pages that would have appeared in the actual

3    rotos?

4         A.   I believe so, yes.

5         Q.   And Page 4, what are we looking at

6    there?  Are there any Wal products being promoted?

7         A.   Yes.  This is a Walgreen brand feature

8    page where we have products like Wal-Zan.  We have

9    Wal-dryl, Wal-itin, Wal-Tussin, Wal-borne, and

10    several others.

11         Q.   And turn to Page 8 of Exhibit 19.  I

12    notice a product in the upper left-hand corner

13    called Wal-Profen.

14              Do you see that?

15         A.   Yes.

16         Q.   And what is that?

17         A.   That is our Walgreen brand equivalent to

18    Advil, and it contains Ibuprofen.

19         Q.   And why is Profen used as a suffix

20    there; do you know?

21         A.   These connotate the Ibuprofen

22    ingredient.

23         Q.   And the Wal, what does that indicate?

24         A.   That it's a Walgreen brand product.
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1         Q.   And then there are other Wal products

2    being displayed; is that correct?

3         A.   Yes, there are.  Wal-dryl, Wal-phed,

4    Wal-itin.

5         Q.   And the Wal-itin also shows "Compare to

6    Claritin."

7              What does that mean?

8         A.   This is to convey that it's a national

9    brand comparison to Claritin.

10         Q.   And turning to Page 13 of Exhibit 19,

11    what are we looking at there?

12         A.   This is another copy of a page out of

13    one of our Sunday circulars.  In this case it's

14    featuring several Walgreen brand products such as

15    Wal-Four, Wal-itin, Wal-dryl, Wal-phed,

16    Wal-Proxen.

17         Q.   And I note there's coupons attached.

18    How would those coupons be used?

19         A.   The customer would cut those coupons

20    out.  Sunday circular, ring up the product at the

21    register, and then have the coupon scanned.  And

22    that would give them the sale price.

23         Q.   Turn to Page 37.

24         A.   Okay.
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1         Q.   And what are we looking at there?

2         A.   This is a photocopy of a page out of our

3    Walgreen Sunday circular featuring "Walgreens

4    Brand Cold, Flu and Cough Relief Values,"

5    including Wal-Flu, Wal-Tap, Wal-Hist, Wal-Act,

6    Wal-Finate, Wal-Dryl.

7         Q.   And what is Wal-Act?

8         A.   Wal-Act is our equivalent product to

9    Actifed.

10         Q.   And I'm not going to make you go through

11    each page.

12              Is it fair to say that Exhibit 19 is

13    true and correct copies of representative pages

14    for many years of your Sunday advertising inserts?

15         A.   That's correct.

16         MR. LISS:  Exhibit 20.

17                        (Exhibit No. 20 marked as

18                         requested.)

19    BY MR. LISS:

20         Q.   The reporter has handed you what was

21    marked as Exhibit 20.  Take a moment, if you

22    would, and look at that, please.

23                        (Witness examining document.)

24         THE WITNESS:  Okay.
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1    BY MR. LISS:

2         Q.   Can you tell me what Exhibit 20 is?

3         A.   These are screen prints from our

4    walgreens.com Web site.

5         Q.   And what products are being promoted

6    here?

7         A.   The first page contains Wal-Phed.

8    Further in there's Wal-Tussin, Wal-Finate,

9    Wal-Dryl, Wal-Tap, Wal-Hist, Wal-Flu, Wal-Profen,

10    Wal-Dram, Wal-Som, Wal-Zan, Wal-Sporin, Wal-Four,

11    Wal-Itin, Wal-Vert, Wal-Born, Wal-Mucil.

12         Q.   To your knowledge is Exhibit 20 a true

13    and correct and accurate depiction of pages

14    printed from the Walgreens Web site?

15         A.   Yes, they are.

16         Q.   And are the products listed on Exhibit

17    20 still offered by Walgreens today?

18         A.   I can't speak to each individual item;

19    but for the most part, yes.  Most of these brands

20    are available in the Walgreens store.

21         Q.   Do you know any that have been

22    discontinued?  Not talking about the individual

23    count, but the item in general.

24         A.   Wal-Born to the best of my knowledge has
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1    been discontinued.  The rest of these I believe

2    are still brands represented on the shelf.

3    Wal-Profen is now Walgreens Ibuprofen, but it's

4    the same product that's on the shelf.  The rest of

5    these are, the best of my knowledge, still

6    existing brands.

7         Q.   And does Walgreens promote its various

8    Wal prefix products through Mega Savers?

9         A.   Yes, we do.

10                        (Exhibit No. 21 marked as

11                         requested.)

12    BY MR. LISS:

13         Q.   What is Exhibit 21, please?

14         A.   These are photocopies of our Walgreen

15    Mega Saver sales that we run on the shelf.  This

16    has several Walgreen brand products represented.

17         Q.   And, again, just so it's clear, how

18    would the tags on Exhibit 21 be used?

19         A.   These tags would be placed on the shelf

20    right in front of the product to connotate the

21    value to the consumer.  We run hundreds of these a

22    year.

23         Q.   And Exhibit 21 contains representative

24    true and correct samples of the various Mega
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1    Savers for Wal prefix products sold by Walgreens?

2         A.   Yes.  It looks like there is some

3    national brand products interlaced as well; but,

4    yes, these look correct.

5         Q.   So the Mega Saver would look the same if

6    it was a national brand product being promoted as

7    well; is that right?

8         A.   That's correct.

9         Q.   And we looked at the planograms and the

10    various Wal products would be sold on the same

11    shelves as generally the Wal-Zyr product, same

12    area of the store, I guess?

13         A.   Yes, within the allergy section.

14    They're also off-shelf merchandising activities

15    that we'll do with the Wal-Zyr product outside of

16    the allergy department on various end stands or

17    side panels to promote the product.

18         Q.   And is that true for Zyrtec products?

19         A.   Yes.  We will also do off-shelf

20    merchandising with Zyrtec products on end stand,

21    side panels, and other places in the store.

22         Q.   Does Walgreens track the sales of its

23    Wal prefix products?

24         A.   Yes, we do.
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1                        (Exhibit No. 22 marked as

2                         requested.)

3    BY MR. LISS:

4         Q.   Excluding the first page of Exhibit 22,

5    what is the second page of Exhibit 22?  It's also

6    5671.

7         A.   The second page is titled "OTC Walgreens

8    Brand Units & Sales by WIC" -- which stands for

9    Walgreen item code -- "February 2009 - July 2010."

10         Q.   Okay.  Looking at the third page of

11    Exhibit 22, what are we looking at there?

12         A.   This is a sales report showing dollar

13    sales in units of various Walgreen brand products.

14         Q.   And would these all have the Wal prefix?

15    Look through it, if you would.

16                        (Witness examining document.)

17         THE WITNESS:  As I scan through the pages

18    here, yes, that's correct.

19    BY MR. LISS:

20         Q.   And do you understand what the first

21    page of Exhibit 22 is?

22         A.   This page shows the Walgreen item code

23    number, the --

24         Q.   I'm sorry.  The very first page.
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1         A.   I'm sorry.  This first page is a summary

2    of sales figures from February 2009 through July

3    2010.

4         Q.   Sales figures for what products?

5         A.   The Walgreen brand products.

6         Q.   When you say "Walgreens brand," do you

7    mean the products that start with the Wal prefix?

8         A.   Yes.  These are the Walgreen brand

9    products that start with the Wal prefix and their

10    summary of sales in this time period.

11         Q.   And just so that we can understand the

12    specific documents that support that, going to

13    Page 3, we have our old WIC No. 517157.

14              Do you see that?

15         A.   Yes, I do.

16         Q.   And what is that?

17         A.   That's the Walgreen item code.

18         Q.   And then it says "Item Description."

19              What is that?

20         A.   That is Wal-Zyr 24-hour 10 milligram

21    tablet 30s.  That connotates the exact item.

22         Q.   It says "PL Indicator"?

23         A.   That's the private label indicator.

24         Q.   So the Y would indicate it's a private
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1    customers about its products?

2         A.   Yes, we do.

3         Q.   Does Walgreens -- has it ever gotten

4    customer comments about the Wal-Zyr product?

5         A.   Yes, we have.

6         Q.   And are those comments tracked by

7    Walgreens?

8         A.   Yes.  We track our customer comments

9    very closely.

10         Q.   And how do you do that?

11         A.   We have a customer service and quality

12    assurance area, and questions on the Walgreen

13    brand products are referred to that area.

14         Q.   And are the comments or inquiries,

15    whatever you receive, communications, are any

16    recorded by Walgreens?

17         A.   Yes, they are.

18         Q.   And do you know if there are

19    instructions given to the people who record it to

20    in any way edit or put their own spin on the

21    comments they receive?

22         A.   No.  They're supposed to accurately

23    record the customer comments.

24
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1                        (Exhibit No. 23 marked as

2                         requested.)

3    BY MR. LISS:

4         Q.   Now, before looking at Exhibit 23, how

5    can a customer contact Walgreens with a

6    communication about a product?

7         A.   They can either -- there are multiple

8    ways.  They can send an e-mail into the company

9    office.  They can call the company office.  There

10    are a variety of different ways.

11         Q.   Looking at Exhibit 23, can you tell me

12    what that is?

13         A.   This is a product quality summary form.

14    These summarize customer communication on specific

15    products.  In this case it's a product quality

16    recording on Wal-Zyr.

17         Q.   Looking at the first page, it says "Case

18    ID."  What does that mean?

19         A.   Each case is individually tracked as the

20    customer calls in to report it.  The case ID lets

21    us track the issue through the closure.

22         Q.   And it says "Reason."  Do you see that?

23         A.   Yes.

24         Q.   Do you know what that indicates?
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1         A.   That is supposed to give a high level

2    summary of the type of issue being brought to

3    mind.

4         Q.   And "WIC," what is that?

5         A.   That is the Walgreen item code.

6         Q.   And "Product Description"?

7         A.   In this case it's the Wal-Zyr cetirizine

8    10 milligram tablet 150s.

9         Q.   And it says "Issue Summary."  By use of

10    the word "summary" does that mean this is not a

11    verbatim --

12         A.   Correct.  It should accurately summarize

13    what the customer is stating.

14         Q.   And is Exhibit 23 true and correct

15    copies of comments -- I'm sorry -- these types of

16    reports about product quality received by

17    Walgreens?

18         A.   That's correct.

19         Q.   And these all relate to Wal-Zyr; is that

20    correct?

21         A.   That's correct.

22         Q.   Okay.  Just hold that on the side for a

23    minute.

24         MR. LISS:  24.
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1                        (Exhibit No. 24 marked as

2                         requested.)

3    BY MR. LISS:

4         Q.   Can you tell me what Exhibit 24 is?

5         A.   Exhibit 24 are the Walgreens case detail

6    reports from the individual cases reported in to

7    our customer service department.

8         Q.   Okay.  And what would these reflect?

9         A.   These would reflect specific customer

10    communications, including the person, the date and

11    time, the resolution, the reason, the customer

12    feedback.  I believe most -- let's see.  A lot of

13    these reflect some written correspondence, some

14    e-mail correspondence.

15         Q.   Do these all relate to the Wal-Zyr

16    product?

17         A.   Yes, I believe they do.

18         Q.   Do you know if Walgreens gets customer

19    comments on Zyrtec?

20         A.   I can't recall any.

21         Q.   And why would that be?  It is a product

22    you sell, right?

23         A.   It is a product that we sell.  In

24    general, my experience is that customers will

Page 87

VERITEXT REPORTING COMPANY
212-279-9424 www.veritext.com 212-490-3430



CONFIDENTIAL

1    contact the national brand companies directly if

2    they have a question on their product.  In this

3    case if it was a question on Zyrtec, that would

4    be -- the customer would reach out to J&J or

5    McNeil.

6         Q.   Okay.  Is Exhibit 24 true and correct

7    documents of customer comments received?

8         A.   Yes.

9         Q.   Did you or anyone do anything to edit

10    these customer comments, or is it to your

11    knowledge we're looking at a complete set of

12    customer comments?

13         A.   To my knowledge, this is a complete set

14    of customer comments.

15         Q.   Regarding the Wal-Zyr product?

16         A.   That's right.

17                        (Exhibit No. 25 marked as

18                         requested.)

19    BY MR. LISS:

20         Q.   What is Exhibit 25, please?

21         A.   This is a product quality -- a Walgreen

22    Company product quality report showing a summation

23    of cases.  In this case in regards to Wal-Zyr

24    products.
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1         Q.   And was there any editing done in this

2    category of customer comments?

3         A.   No.

4         Q.   And does Exhibit 25 represent true and

5    correct copies of summaries of customer comments

6    as kept in the ordinary course of business by

7    Walgreens?

8         A.   Yes, it is.

9         Q.   And, again, use of the word "summary"

10    would suggest that these are not verbatim?

11         A.   Correct.

12         Q.   And are the Walgreen employees

13    instructed to record the information as accurately

14    as possible?

15         A.   Correct.

16         Q.   Look at Page 17 of Exhibit 25.

17         A.   Okay.

18         Q.   Under "Issue Summary," it says,

19    "Customer Comment."

20              Do you see that?

21         A.   Yes, I do.

22         Q.   And I won't have you read it, but it's

23    in quotes.

24              Would that indicate anything to you?
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1         A.   That the summary here is the exact quote

2    of what the customer was saying.

3         Q.   In looking through these customer

4    comments and summaries -- again, this group of

5    Exhibits 23, 24, and 25 -- to your knowledge

6    reflect all Walgreen customer comments that you've

7    been able to maintain referencing Wal-Zyr?

8         A.   That's right.

9         Q.   And to your knowledge has any one

10    customer evidenced confusion between either --

11    let's start in these documents Exhibits 23, 24,

12    and 25 -- between Zyrtec and Wal-Zyr?

13         A.   No, I'm not aware of any instance where

14    a customer has been confused.

15         Q.   And from your visits to the store are

16    you aware of any confusion?

17         A.   No, I'm not.

18         MS. POPP-ROSENBERG:  Objection, ambiguous.

19    BY MR. LISS:

20         Q.   Well, let me ask you, you said earlier

21    you visit Walgreens stores.

22         A.   Yes, quite frequently.

23         Q.   And since 2008 have you visited

24    Walgreens stores?
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1         A.   Yes, quite frequently.

2         Q.   And when you say "quite frequently,"

3    what would be a normal monthly or quarterly visit?

4         A.   Well, I would say that I average at

5    least three stores per week.

6         Q.   So that would be 150 stores roughly a

7    year?

8         A.   Yes.

9         Q.   And what do you do when you visit the

10    stores?

11         A.   I'll go in and observe my departments,

12    the departments under my responsibility.  That

13    includes watching customers shop the department.

14    It will include watching for compliance on

15    displays.  It will include watching for in-stock

16    condition, et cetera.

17         Q.   And ultimately you are responsible for

18    the Wal-Zyr product?

19         A.   That's correct.

20         Q.   And during all these visits to the

21    store, have you observed any instance of

22    confusion?

23         A.   Never.

24         MS. POPP-ROSENBERG:  Objection, ambiguous.
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1    BY MR. LISS:

2         Q.   Have you ever been -- had it reported to

3    you any instance where a customer was confused in

4    any way between Wal-Zyr and Zyrtec?

5         A.   No, I have not.

6         Q.   Has it ever been reported to you any

7    confusion as to the source or origin of Wal-Zyr?

8         A.   No, it has not.

9         MR. LISS:  Okay.  Let's take a five-minute

10    break.  We may be wrapping up here.

11                        (Short recess.)

12         MR. LISS:  Back on.

13              Just so the record is clear, I don't

14    think we're required to anymore, but we are

15    offering Exhibits 2 through 25 into evidence.

16              And then we have no further questions.

17    So if you want to switch chairs.

18                     CROSS-EXAMINATION

19    BY MS. POPP-ROSENBERG:

20         Q.   My name is Laura Popp-Rosenberg.  You

21    and I have met before, Mr. Tompkins; is that

22    correct?

23         A.   Yes, we have.

24         Q.   And was that a deposition probably about
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1    two years ago now?  Is that about right?

2         A.   That's right.

3         Q.   Well, you know that we represent

4    McNeil-PPC in this proceeding.  And I'm just going

5    to be asking you a few questions.  Hopefully we

6    won't take that long.

7              During your examination from Mr. Liss

8    you testified that Walgreens advertises its

9    Wal-Zyr products in a number of ways; is that

10    correct?

11         A.   That's correct.

12         Q.   And does Walgreens also advertise the

13    Zyrtec product?

14         A.   Yes, we do.

15         Q.   Okay.  And does Walgreens advertise the

16    Zyrtec product through the roto ads that --

17    similar to what we saw?

18         A.   Yes, we do.

19         Q.   And how about Catalina?  Does Walgreens

20    advertise their Zyrtec through Catalina?

21         A.   Yes, we have.

22         Q.   And how about through Mega Saver.  Does

23    Walgreens advertise Zyrtec through Mega Saver?

24         A.   Yes, I believe we have.
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1         Q.   And I think we saw an example, didn't

2    we, where Walgreens was advertising Zyrtec through

3    its coupon books, correct?

4         A.   Yes.

5         Q.   And I think you mentioned that Walgreens

6    also markets Zyrtec not only on the shelves, but

7    also I guess in store -- other places in store

8    such as end stands and side -- side what?

9         A.   Side panels, yes.

10         Q.   Okay.  And Walgreens also sells Zyrtec

11    through the Walgreens Web site; is that correct?

12         A.   That's correct.

13         Q.   And with regard to the Walgreens coupon

14    books, does every Walgreens customer pick up one

15    of those coupon books?

16         A.   No, they don't.

17         Q.   And does every Walgreens customer shop

18    the allergy section when they're in a Walgreens

19    store?

20         A.   No, they don't.

21         Q.   And customers who are shopping in a

22    Walgreens store, they don't generally shop in a

23    Walgreens store for an hour or more; is that

24    correct?
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1         A.   That's correct.

2         Q.   And one other form of, I guess,

3    advertising for Wal-Zyr that Walgreens does that

4    you mentioned earlier was in-store radio; is that

5    correct?

6         A.   Yes.

7         Q.   And Walgreens also advertises Zyrtec

8    through in-store radio; is that correct?

9         A.   I believe we have.

10         Q.   Okay.  I'm just going to go through some

11    of the exhibits that we already looked at today.

12              First if you could pull out the Exhibit

13    No. 3, which is the Bureau Veritas report I think

14    is how it was described.  Let me know when you're

15    ready.

16         A.   Okay.

17         Q.   And on the first page kind of a little

18    bit more than halfway down, it has a "Ratings"

19    section.  And underneath it it says,

20    "Performance," "Composition," and "Labeling."

21              Do you see that?

22         A.   I do.

23         Q.   And then for "Performance" it has an X

24    next to "N/A."  Do you see that?
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1         A.   Yes, I do.

2         Q.   Does that mean that this report did not

3    test the performance of the Wal-Zyr product?

4         A.   That's correct.  This was the testing

5    type -- up at the top of the report it says

6    "Comparison," so this test is for composition and

7    labeling.

8         Q.   So this test or this report is, I guess,

9    referencing the results only of the composition

10    and labeling comparisons; is that correct?

11         A.   Yes, that's correct.

12         Q.   And when you and I met before, we talked

13    a little bit about Walgreens and the Wal-Zyr

14    product.  I think that you testified at that time

15    that Walgreens stores were only in 49 states at

16    that time.  So about two years ago it was not in

17    Alaska; is that correct?

18         A.   That's correct.

19         Q.   Just for my own curiosity, how long has

20    Walgreens been in Alaska?

21         A.   Well, just over a year, I believe.

22         Q.   Okay.  If you could look at Exhibit 5

23    now.

24         MS. POPP-ROSENBERG:  Can we go off the record
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1    for a second.

2                        (Discussion off the record.)

3         MS. POPP-ROSENBERG:  Okay.  Back on the

4    record.

5    BY MS. POPP-ROSENBERG:

6         Q.   Exhibit 5 is a listing of different

7    products.

8         A.   Okay.

9         Q.   And I believe that you testified earlier

10    that as far as you knew, except for perhaps Zyrtec

11    children's liquid products, that this list shown

12    in Exhibit 5 represented all the different types

13    of Wal-Zyr, Zyrtec products sold by Walgreens; is

14    that correct?

15         A.   To the best of my knowledge, yes, that's

16    correct.

17         Q.   Has Walgreens ever offered a product

18    called Zyrtec Itchy Eye Drops?

19         A.   Yes, we have.

20         Q.   Okay.  And I don't see that on this

21    list.  Do you?

22         A.   Wal-Zyr itchy eye drop.  Middle of the

23    report.

24         Q.   Did I ask Wal-Zyr?  What I meant was has
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1    Walgreens offered Zyrtec Itchy Eye Drops or has

2    Walgreens ever offered Zyrtec Itchy Eye Drops?

3         A.   Yes, we have.

4         Q.   So Zyrtec Itchy Eye Drops I don't see on

5    Exhibit 5.  Do you see it?

6         A.   I think similar to the liquids, that's

7    not on the report either.

8         Q.   Okay.  But other than the children's

9    liquids and the Zyrtec Itchy Eye Drops, you

10    believe this list is complete for both the Wal-Zyr

11    and the Zyrtec products; is that correct?

12         A.   I believe so.

13         Q.   Do Wal-Zyr itchy eye drops -- they don't

14    contain cetirizine, do they?

15         A.   I don't believe so.

16         Q.   Okay.  And how about Zyrtec Itchy Eye

17    Drops.  They don't contain cetirizine, do they?

18         A.   I don't believe so.

19         Q.   And has Walgreens always sold Wal-Zyr

20    itchy eye drops since its first introduction of

21    the Wal-Zyr products, which I believe you

22    testified was in January 2008?

23         A.   I'm not certain as to the timing of the

24    Wal-Zyr itchy eye drops.  I'm not certain.
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1         Q.   Do you think they were distributed

2    beginning in January of 2008, or do you think they

3    were introduced later?

4         A.   I can't recall.

5         Q.   If you could pull out Exhibit 7.  I

6    think it's this one.  And I believe you testified

7    this is the 30 count packaging for the Wal-Zyr

8    product; is that correct?

9         A.   That's correct.

10         Q.   Okay.  Has the Wal-Zyr packaging for the

11    30 count product always been the same as what's

12    shown in Exhibit 7?

13         A.   It's been several years, but I believe

14    we sold a Wal-Zyr 30 count in a box at one point

15    to the best of my memory.

16         Q.   Okay.  So at some point the 30 count

17    product for Wal-Zyr switched from a box

18    configuration to the bottle in a cardboard

19    configuration as we see in Exhibit 7; is that

20    correct?

21         A.   I believe so.

22         Q.   You spoke before about the Catalina

23    marketing or couponing program, correct?

24         A.   Yes.
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1         Q.   And I'm just trying to understand

2    exactly how that program worked when you said that

3    you do Catalina marketing or coupons for both

4    Wal-Zyr and Zyrtec products.

5              Does that mean when a customer buys a

6    Wal-Zyr product, a coupon comes out; or does that

7    mean that a customer does something, whatever it

8    is, and then a coupon for a Wal-Zyr product comes

9    out?

10         A.   So there's variability to the question

11    because we don't always have coupons running on

12    Catalina for those products.  So it's not all the

13    time.  And those promotions run on and off per

14    that history screen we were looking at.

15         Q.   Right.  I understand.

16         A.   So, yes, there have been times where

17    we've sold Wal-Zyr, they get a Catalina coupon;

18    and there have been times we've sold Zyrtec and

19    they get a Catalina coupon.

20         Q.   So, for example -- and I understand

21    there's probably been different Catalina programs

22    over the course of the time that you've been

23    selling both Wal-Zyr and Zyrtec over the counter.

24         A.   Yes.
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1         Q.   But what are some examples of coupons

2    that would come out -- Catalina coupon would come

3    out if a customer bought a Wal-Zyr product, if you

4    know of any specifically?

5         A.   Off the top of my head I really don't

6    want to speculate.  We run several different types

7    of Catalina coupon and information offers.  And I

8    don't want to quote specifics.  There have been

9    several.

10         Q.   Is it ever the case that a customer

11    would buy a Zyrtec product and a Catalina coupon

12    would come out giving them some offer on a Wal-Zyr

13    product?

14         A.   I'm not sure.

15         Q.   If we could pull out Exhibits 14, 15,

16    and 16, which I think you testified were various

17    planograms or block diagram planograms.

18              Now, you testified that Exhibits 14, 15,

19    and 16 were different planograms for Walgreens

20    stores; is that correct?

21         A.   That's correct.

22         Q.   Okay.  And each of them has a different

23    date so it would signify a planogram for a

24    different time period; is that correct?
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1         A.   Yes, it is.

2         Q.   Okay.  So the planograms are not static.

3    That is, that Walgreens changes the planograms

4    every so often; is that correct?

5         A.   That's correct.

6         Q.   And generally I think when we looked at

7    Exhibits 14, 15, and 16 -- specifically looking at

8    the Wal-Zyr and Zyrtec products and how they were

9    arranged in relation to each other -- they're

10    generally adjacent -- I think in these examples

11    they were all -- Zyrtec was on one shelf and

12    Wal-Zyr was on the shelf below; is that correct?

13         A.   That's correct.

14         Q.   Okay.  And are there planograms or have

15    there been planograms for the Walgreen stores over

16    the time period from January 2008 to the present

17    other than the three that we're seeing here in 14,

18    15, 16?

19         A.   I'm not certain that I can answer that.

20    We do revisions and resets quite frequently in all

21    of our departments, and I certainly can't memorize

22    all the resets and revisions we do in all these

23    departments.

24         Q.   Do you believe that from the time
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1    period -- I guess the earliest one here we have is

2    August 15th, 2008, and the latest one we have here

3    is August 20th, 2010.

4              Do you believe that these three

5    planograms were the only three planograms for this

6    shelving area in Walgreens during that time

7    period?

8         A.   Well, we have multiple planograms for

9    different size departments, so these certainly

10    don't represent all of them.  And in regards to

11    timing, I'm not certain if these represent all the

12    planograms in that time period or not.

13         Q.   Okay.  And the planograms are supposed

14    to be followed by stores; is that correct?

15         A.   That's correct.

16         Q.   During your direct testimony, you talked

17    about a number of Walgreens over-the-counter

18    products that begin with a prefix Wal hyphen; is

19    that correct?

20         A.   That's correct.

21         Q.   Do all of Walgreens product label

22    products in the over-the-counter category have a

23    Wal hyphen brand name on them?

24         A.   No, not all of them do.
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1         Q.   Okay.  If you could look at Exhibit 8,

2    please.  I believe you testified that these were

3    various copies of Walgreens roto advertising; is

4    that correct?

5         A.   Yes, it is.

6         Q.   Okay.  And did you select the pages that

7    are shown in Exhibit 8?  Did you put this exhibit

8    together yourself?

9         A.   No, I did not.

10         Q.   Okay.  Do you know who put it together?

11         A.   I do not.

12         Q.   Are you in charge of Walgreens roto

13    advertising?

14         A.   Can you clarify that for me a little

15    bit?

16         Q.   Sure.

17         A.   Sorry.

18         Q.   Is Walgreens roto advertising part of

19    your area of responsibility?  Are you the one --

20    I'll stop there.

21         A.   For the products under my department,

22    yes.  We select the items that go into the

23    advertisement.

24         Q.   Okay.  But in general do you decide
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1    which products overall go into any particular roto

2    advertisement?

3         A.   Yes.  So that is in my area of

4    responsibility.

5         Q.   But for products that are not inside

6    your area of responsibility, you don't control or

7    have any say over what goes in the roto

8    advertisement, correct?

9         A.   Correct.  So areas like consumables or

10    beauty, I would not have any responsibility over

11    those items.

12         Q.   And you testified that Exhibit 8 was a

13    representative sample of roto advertisements; is

14    that correct?

15         A.   Yes.

16         Q.   Have you ever -- well, have you ever

17    done an analysis of all the roto advertisements to

18    say whether Exhibit 8 is a representative sample

19    of those?

20         A.   I look at the rotos every week both in

21    the planning process and in the execution.  And I

22    can say that looking at all of these examples,

23    this is a representative sample of the rotos that

24    we run.
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1         Q.   Okay.  If you could pull out Exhibit 17,

2    please.

3              Okay.  The first page of this document

4    entitled "Summary of Sales Figures Pursuant to

5    F.R. Evid. R. 1006," did you prepare that

6    document?

7         A.   No, I did not.

8         Q.   Just the first page.  Do you know who

9    did?

10         A.   No, I do not.

11         Q.   Did you check this summary against

12    anything to make sure that it's accurate?

13         A.   I know that based on the dollars -- the

14    dollar figures mentioned here, that these are

15    representative of the dollar sales of these

16    products.

17         Q.   So based on your general knowledge of

18    the sales in these categories, you believe these

19    numbers are correct; is that what you're saying?

20         A.   That's correct.

21         Q.   But when you testified about what the

22    exact dollar amounts were, you were testifying

23    from this document -- the first page of Exhibit

24    17 -- rather than from your memory; is that
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1    correct?

2         A.   So I was testifying based on what I

3    believed to be the accuracy of what a Walgreen

4    compiled sales document, and these numbers look

5    accurate based on my knowledge of the sales of

6    these items.

7         Q.   All right.  But when you were

8    testifying, it was from this summary rather than

9    from your memory; isn't that correct?

10         A.   I believe that the question that I was

11    asked was in regards to this summary.

12         Q.   And in terms of the pages behind the

13    first page in Exhibit 17, did you compile those

14    pages yourself?

15         A.   No, I did not.

16         Q.   Do you know who did?

17         A.   These are Walgreen formatted reports,

18    but I don't know the specific individual that ran

19    these reports.

20         Q.   Did you do anything yourself to confirm

21    that these reports were accurate?

22         A.   In preparation for the deposition, I was

23    asked to review these documents.  And based on my

24    knowledge of these items and categories, the
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1    documents appear to be accurate.

2         Q.   Did you do anything besides just looking

3    at these documents in preparation for the

4    deposition to confirm that the documents were

5    accurate?

6         A.   Other than observing the documents, no.

7         Q.   If you could pull out what's been marked

8    as Exhibit 19.  And I think you testified that

9    these were examples of Walgreens roto

10    advertisements; is that correct?

11         A.   Yes, it is.

12         Q.   And you also testified, I believe, that

13    these roto advertisements go back years, if not

14    decades; is that correct?

15         A.   Yes.

16         Q.   Okay.  And I don't need you to look at

17    every single page.  But just looking, a lot of

18    them don't seem like they all have dates on them.

19    Is that correct?

20         A.   That is correct.

21         Q.   Okay.  Did you assemble Exhibit 19

22    yourself?

23         A.   I did not.  And just referring to the

24    last question, though, many of these pages do have
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1    dates on them.  Any page that contains a Walgreen

2    coupon has a date, so there's some documents here

3    that go back to 1985, for example.

4         Q.   I'm finished with Exhibit 19.

5         A.   Oh, sorry.

6         Q.   That's okay.  If you could pull out

7    Exhibit 22.

8         A.   Okay.

9         Q.   Okay.  And I believe that you testified

10    that this exhibit contained sales information for

11    Walgreens Wal hyphen products; is that correct?

12         A.   That's correct.

13         Q.   And just looking at the first page of

14    Exhibit 22 entitled "Summary of Sales Figures,"

15    did you prepare that document yourself?

16         A.   No, I did not.

17         Q.   And looking just at the rest of the

18    document, did you prepare those pages yourself?

19         A.   No, I did not.

20         Q.   And did you do anything in preparation

21    for today's deposition to confirm that the

22    document or pages in Exhibit 22 are accurate?

23         A.   In preparation for the deposition I

24    reviewed these documents, and to the best of my
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1    knowledge these are accurate.  Counsel worked with

2    internal sources for the data to compile this.

3         Q.   Besides looking at just the pages that

4    have been marked now as Exhibit 22, did you do

5    anything to confirm that these pages were accurate

6    or that the information presented in these pages

7    were accurate?

8         A.   Besides observing the documents based on

9    the data that I see here, these look to be

10    accurate based on my knowledge of the items and

11    categories; but other than that, no.

12         Q.   When you think about Walgreens private

13    label OTC products, do you generally think of

14    them -- well, it's true that you generally think

15    of them as a group, right, regardless of whatever

16    the brand name on them is; is that correct?

17         A.   I'm not sure -- sorry.  I'm not sure I

18    understand the question.

19         Q.   My question is whether you think of the

20    Walgreens private label products as a group and

21    not divided into different categories based on

22    whether it has, for example, Wal hyphen name on it

23    or some different type of name on it?

24         A.   Forgive me, but I think about items in
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1    different groupings based upon the business

2    question or case at hand.  So I'm trying to --

3    when you say I think about them, I'm trying to

4    understand the context.

5         Q.   Well, I guess what I'm trying to

6    understand is whether as part of your duties you

7    generally keep track of the sales of Wal hyphen

8    private label products differently from the

9    private label products in the OTC group that don't

10    have the Wal hyphen prefix on them?

11         A.   So depending upon the business scenario,

12    we may think of these items in many different

13    ways.  Some with the Wal hyphen, some under

14    Walgreen brand, and some under national brand; and

15    then we'll even look at these by category or price

16    point.  So there are several different situations

17    and ways that we will look at our item

18    hierarchies.

19         Q.   Anything further on that?

20         A.   No.

21         Q.   Okay.  Looking back at the first page of

22    Exhibit 22, when you testified as to the dollar

23    and unit sales of Wal hyphen branded products, you

24    were testifying from the summary stated here
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1    rather than from memory; is that right?

2         A.   So my knowledge of the Wal products

3    makes me believe that the data that's communicated

4    here is correct, if I am understanding your

5    question correctly.

6         Q.   When you were testifying about the exact

7    dollar sales and unit sales figures for Wal hyphen

8    products, you were testifying from the summary

9    document, the first page of Exhibit 22, rather

10    than from memory; isn't that right?

11         A.   I apologize.  I'm just trying to

12    understand the question.  When I was testifying to

13    what was in the reports?  I'm trying to

14    understand.  Sorry.

15         Q.   Do you want me to ask you the question

16    again?

17         A.   Please.

18         Q.   On direct examination you testified as

19    to the exact dollar sale amount and unit sales

20    amount of Wal branded product at Walgreens.  And

21    I'm asking you isn't it true that you were

22    testifying to those amounts from the summary page

23    shown on the first page of Exhibit 22 rather than

24    from memory?

Page 112

VERITEXT REPORTING COMPANY
212-279-9424 www.veritext.com 212-490-3430



CONFIDENTIAL

1         A.   I understand.  So the exact dollar

2    amount that's on the report I did take from the

3    report, but the general knowledge that these

4    numbers are approximately right was based on

5    memory.

6         Q.   Now, if you could grab Exhibits 23, 24,

7    and 25; the last three exhibits.

8         A.   Okay.

9         Q.   Did you create any of these exhibits

10    yourself; that is, get the pages that make up

11    these exhibits?

12         A.   No.  These exhibits were accumulated by

13    counsel from our product quality department.

14         Q.   And I'm sorry.  Which group did you say

15    they were from?

16         A.   Customer service, product quality

17    department.

18         Q.   And I assume that your customer service

19    and product quality department gets comments on

20    products other than Wal-Zyr; is that correct?

21         A.   Yes.

22         Q.   So these reports don't represent every

23    comment that's come into Walgreens, just the ones

24    that were specifically selected in relation to
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1    Wal-Zyr; is that correct?

2         A.   Yes.

3         Q.   So presumably some type of search was

4    done of a larger database to come up with these

5    documents; is that right?

6         A.   I believe so.

7         Q.   And did you do that search yourself?

8         A.   I did not.

9         Q.   Do you know if a search was made for

10    comments on Zyrtec?

11         A.   I'm uncertain.

12         Q.   Did you talk to the person who pulled

13    these specific documents?  I think you said they

14    were pulled for counsel.

15         A.   In regards to this, no, I did not.

16         Q.   But you testified that no editing was

17    done of these documents; isn't that correct?

18         A.   Correct.

19         Q.   But you never spoke to anyone who did

20    the search to make sure that no editing was done;

21    is that right?

22         A.   According to counsel --

23         MR. LISS:  Just don't talk about counsel,

24    conversation with counsel.  You can make a general
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1    sense.

2         THE WITNESS:  Okay.

3         MR. LISS:  Can you repeat the question?  I'm

4    sorry.

5         MS. POPP-ROSENBERG:  Could you reread the

6    question.

7                        (Record read as requested.)

8         THE WITNESS:  That's correct.

9    BY MS. POPP-ROSENBERG:

10         Q.   And I believe that you testified that

11    people communicate with Walgreens via e-mail or

12    also call the company office; is that right?

13         A.   In addition to written correspondence,

14    yes.

15         Q.   And so these documents -- 23, 24, and

16    25 -- reflect e-mail correspondence, telephone

17    calls, and also written correspondence; is that

18    right?

19         A.   Yes.

20         Q.   Okay.  What about customer comments that

21    may have been made at one of Walgreens' 8,000

22    stores?  Do these documents reflect those

23    comments?

24         A.   I believe some of the comments do come
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1    from our stores.  Would it be all the customer

2    comments, no, that would be impossible.

3         Q.   On what basis do you believe that some

4    of these documents reflect comments that come from

5    stores?

6         A.   I know in some cases stores will refer

7    customers to our customer service line when they

8    have an issue they want to communicate.

9         Q.   Okay.  So then what these documents

10    reflect, then, is a customer who may have said

11    something to the store and the store told them to

12    call 1-800 Walgreens or whatever your number is;

13    is that right?

14         A.   In some cases, yes.

15         Q.   But these aren't -- well, is it your

16    understanding that these documents would reflect a

17    store clerk's report that someone -- a customer in

18    the store said something?

19         A.   Having read through these case reports

20    before, I have seen some examples of stores

21    forwarding consumer comments.

22         Q.   But you don't know if Exhibit 23, 24, or

23    25 reflect any store-forwarded consumer comments,

24    do you?
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1         A.   Well, so, for instance, there's a

2    comment on here that says, "Lady Came to return

3    Wal-Zyr all day allergy."  To me that looks like a

4    store communicating an issue with a customer.

5         MR. LISS:  What exhibit are you reading?

6         THE WITNESS:  I'm sorry.  This is Exhibit 23,

7    1647, although I'm not certain if this is

8    reflective of the customer service person

9    referring to the customer as a lady or a store

10    referring to a customer as lady.  But I believe

11    most of these in here are direct from customer.

12    BY MS. POPP-ROSENBERG:

13         Q.   But you don't have a policy -- or

14    Walgreens doesn't have a policy, does it, that

15    when customers make comments about products to

16    store personnel, that the store personnel is

17    supposed to report that to some corporate entity,

18    correct?

19         A.   That's correct.  Some issues can be

20    handled at the store level.

21         Q.   Okay.  I believe you testified earlier

22    that you've never heard of any customer being

23    confused between the Wal-Zyr and Zyrtec product;

24    is that correct?
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1         A.   That's correct.

2         Q.   And have you questioned every Walgreens

3    customer?

4         A.   No, I have not.

5         MS. POPP-ROSENBERG:  I think that's all my

6    questions.

7         MR. LISS:  Give me one minute.

8                        (Brief pause.)

9         MR. LISS:  Back on the record.  No redirect,

10    so we'll excuse the witness.

11         THE COURT REPORTER:  Is there signature on

12    these?

13         MR. LISS:  We'll have to -- yes.

14         THE COURT REPORTER:  You're ordering a

15    transcript?

16         MR. LISS:  Yes.  And, again, we'll give you

17    specific directions because, again, the questions

18    have to be numbered.

19         THE COURT REPORTER:  Do you need a copy?

20         MS. POPP-ROSENBERG:  Yes, please.

21              FURTHER DEPONENT SAYETH NAUGHT

22                (Time noted: 12:17 p.m.)

23

24
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1    STATE OF ILLINOIS )

                     )  SS:

2    COUNTY OF C O O K )

3              I, KIMBERLY WINKLER CHRISTOPHER, a

4    Certified Shorthand Reporter of the State of

5    Illinois, do hereby certify:

6              That I have not been disqualified as

7    specified in Rule 28 of the Federal Rules of Civil

8    Procedure; that the within transcript is a true

9    and accurate record of the testimony of ROBERT

10    TOMPKINS under oath and other proceedings in

11    McNeil-PPC, Inc., against Walgreen Co., Opposition

12    No. 91184978.  The deposition was held at the

13    offices of Walgreen Co., 104 Wilmot Road, Second

14    Floor, Deerfield, Illinois, from 9:16 a.m. to

15    12:17 p.m. and in the presence of both parties.

16              I further certify that I am not a

17    relative, employee, attorney or counsel of any of

18    the parties to this action and that I am in no way

19    interested in the outcome of this matter.

20              IN WITNESS HEREOF, I have hereunto set

21    my hand this 29th day of March, 2011.

22

23                   _________________________________

24                   C.S.R. Certificate No. 084-002752
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